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ACT XIV OF 1882. 


E Recervep тив G.-G.'s assent ON THE 17тҥ Макен 1889, | 
Da d 


y Ап Act to consolidate and amend the laws relating to the 
) Procedure of the Courts of Civil Judicature. 
This preliminary chapter is devoted to the title 
and extent of the Code. It repeals several speci- 
fied Acts. Certain words are defined, the subordi- 
i ; nationof courts to District and High Courts is 
3 declared. Certain enactments, certain courts and 
certain jurisdictions are declared not to be affect- 
ed by the Code. The-procedure in a limited form 
will guide Small Cause Courts. Suits instituted 
and appeals presented before Ist June 1882 will 
not be affected in any procedure prior to decree. 


- Whereas it is expedient to consolidate and amend the 
laws relating to the procedure of the Courts 
' of Civil Judicature ; It is hereby enacted ag 


Preamble, 


follows :— 


PRELIMINARY. 


ЕНСЕ oe 1. This Act may be cited as “Тһе 
Code of Civil Procedure” and it shall come 
Commencement, into force on the first day of June 1882. 


This section and section 3 extend to the whole of British 
isa өх “India. The other sections extend to the 
252 whole of British India except the Scheduled 

Districts as defined in Act Мо, ХІУ of 1874. ae 


‹ 
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АСТ XIV ОЕ 1882. 


RECEIVED тив G.-G.s ASSENT ON THE 17тн Marca 1889, 
Ап Aet to consolidate and amend the laws relating to the 


Procedure of the Courts of Civil Judicature. 


This preliminary chapter is devoted to the title 
and extent of the Code. . It repeals several speci- 
fied Acts, Certain words are defined, the subordi- 
nation of courts to District and High Courts is 
declared. Certain enactments, certain courts and 
certain jurisdictions are declared not to be affect- 
ed by the Code. Theprocedure in a limited form 
will guide Small Cause Courts. Suits instituted 
and appeals presented before Ist June 1882 will 
not be affected in any procedure prior to decree. 


VIL PROCEDURE. 


e 
c 


Wnereas it is expedient to consolidate and amend the 
| laws relating to the procedure of the Courts 


“оГ Civil Judicature; Itis hereby enacted as 
PRELIMINARY. 
А : 1. This Act may be cited as “Тһе 


Code of Civil Procedure” and it shall come 


into force on the first day of June 1882. 


This section and section 3 extend to the whole of British 
Бы ext India. The other sections extend to the 


whole of British India except the Scheduled 


Districts as defined in Act No, ХІУ of 1874. 
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British India—For definition of British. India, seo General 
Clauses Act, 1897. Apparently any new Province acquired would 
become, on its acquisition, а part of British India. 

British India includes British Burma.—13 Cal. 921. 

The Cantonment of Wadhawan is within British India,— 
9 Bom. 244. 

Code held not applicable.—Held, that the Courts of the 
Muradabad District had no jurisdiction to pass a decree, in a suit 
for sale ona mortgago, for sale of land situated in the Terai, to 
which at tho time of the mortgage and of the suit thereon, Regula- 
tion IV of 1876 applied, by reason merely of a portion of the proper- 
ty mortgaged being situate in the Muradabad District.— 17 АП, 483. 


PART I. 
Scheduled Districts, Madras. 


2 І.—Іх GANJAM. 
(1) Тһе Gnmsnr Maliahs, including) (8) The Mauítás of Koradá and 


Chokapad. Ronaba (otherwise called 
(2) The Surada Maliahs. Srikarma). 
(3) The Chinna Kimedi Malinhs. (9) The Chighatti Maliah. 
(4) The Pedda Kimedi Maliaha. (10) The Juradá Maliah. 
(5) The Bodaguda Mnliahs. (11) The Jalantra Maliah. 
(6) The Surangi Мааз, (12) The Mandasa Maliah. 
(7) The Parla Kimedi Maliahs. (13) The Budarnisinghi Маһаһ, 


(14) The Kuttingia Malinh. 
i IL—Ix VIZAGAPATAM. 


(1) The Jeypur Zamíndá í. (6) Moudemkollah, in the Merangi 
(2) Goleonda Hills, west of the Zamindári. 

river Boderu. (7) The Konda Multá of Merangi. 
(3) The Madugol Maliahs. (8 The Gumma and Konda 
(4) The Kasipur Zamíndári. Маназ of Kurpam, | 
(5) The Panchipenta Malinhs (9) The Kottam, Rám and Konda 


Muttás of Pálkonda. 
ПІ. Іх THE GODAVARI DISTRICT. 
(1) The Bhadrachalam Táluq. 
(2) The Rakapilli Táluq. 
(8) Тһе Rampá Country. 
IV.—Ix THE Indian OCEAN. 
The Laccadive Islands, including Minicoy. 
PART П. 
Scheduled Districts, Bombay. 
L—The Province of Sindh. 


IL—The Panch Maháls. 
ТІ, Адер. 
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В. 111 HEDULED DISTRICTS 8 
IV.—The Villages belonging to the following Mehwassi Chiefs:— 
(1) The Párví of Kathi. (4) Walwi of Gaohalli. 
(2) The Párví of Nal. (5) The Wassáwá of СКМ, 
(3) The Párví of Singpur. (6) The Parví of Nawalpur. 


PART IIT. 
Scheduled Districts, Bengal. 
I.—The Jalpáígori and Darjeeling Divisions. 
II.— The Hill Tracts of Chittagong. 
III.—The Santhál Parganas. 
IV.—The Chutiá Nágpur Division. 
V.—The Mahals of Angul and Banki. 
PART IV. 
Scheduled Districts, North-Western Provinces. 
I.— Repealed by Act. XX of 1890, 
IL—The Province of Kumàon and Garhwál. 
IIL—The Terai Parganas, comprising Bázpur, Káshípür, Jas- 
pur, Rudarpür, Gadarpür, Kilpüri, Nanak-Matthá and Bilherf, 4 
IV.—In the Mirzapur District — 
(1) The Tappás of Agori Khás and south Kon in the Pargána 


of Agori. 
(2) The Tappá of British Singrauli inthe Pargana of Sing- 
rauli. 
(3) The Tappás of Phulwá, Dudhi and Barhá in the Pargána 
of Bichipár. 
(4) The portion lying to tho south of the Kaimor Range. 
V.—Tho Family Domains of the Mahávájá of Вепагев, compri- 
sing the followiug Parganas:—Bhadohi and Kheyra Mángror in 
the Mirzapur District, Kaswá Raja in the Benares District. 

УІ. The tract of country known as Jaunsar Báwar in the Do- 
hra Dan District, : 
PART V. 

Seheduled Distriots, Punjab. 


The districts of Hazara, Pesháwar, Kohát, Bannu, Dera Ismail 
Khan, Dera Gházi Khan, Lahaul and Spiti. 


PART VI. 
Scheduled Districts, Central Provinces. 
Chhattisgarh Zamindirts, viz:— 


1. Khariár. 9, Gondardeht, 17. Ohhürf. 
:2. BindráNawagarh. | 10. Fingeswar. 18. Korba. 
3. Shahezpáür. 11. ' Páudariá, 19. Chapa. 3 
4. Gàndaí, 12. Pendrá. 20. Bard Sámbh ár, 
5. Silhetí. 13. Matin. 21, Phüljhar. 
.6. DBarbaspür. 14. Uprorà. 22. Kolahirá. 
7. Thakurtold. 16. Kenda. | 29. Rámptür. 
8. ора. 16, Láphá, р 
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1. Ahiri. | 8. Khug!áon. 
2. Ambagarh Chanki.! 9. Koráchá. 
3. . Aundhi. 10 Kotgal. 
4. Dhanora. | 11. Muramgáon. 
5. Düdhmálá, | 12. Pánábáras. 
6. Gewarda. |219. Palasgari:. 
4. Jhýrápárá. | 14. Rángi. 

T. Chhindward Jugirdaris 
1. Har. 5. Baktagarh. 
2. Chhater. 6. Bardágarh. 
3. Gorakhghat. 7. Pachmnrhí. 
4, Gorpavi. 8. Partibgarh. 


Chanda Zamindaris. 


PART ҮП. 


‘he Chief Commissionership of Coorg. 


PART VIII. 


Тнк борк or Сууп, PROCEDURE 


Sirsnndi. 
Sousari. 
Chandala.. 
Gilgáon. 

Pawi Mutáudá. 
Pategdon 


Almod. 
Sonpür. 
Bariám Págárá. 


The Chief Commissionership of the Andaman and Nicobar Islands. 


D 


PART IX. 


The Chief Commissionership of. Ajmere and Merwara. 


PART. X. 


Tho Chief Commissionership of Assam. 


PART ХІ. 


namely :— 
Sindh. 


The Hill Tracts of Arakan 
PART XII. 


The Pargana of Mánpur. 


PART XIII. 
Repealed by Act ХІІ of 1891 


Extended by- Notifications.—The whole Code (except ss.. 
1 and 3) has been extended to the following Scheduled. Districts; 


The districts of Hazaribagh; Lohardaga and Manbhum - the 


Pargana of Dhalbhum in the district of Singhbhum and- the- 


Mahal of Angul. 


Pargana Jaunsar Bawar in the Dehra Dun_ District, and 
the scheduled portion of the Mirzapur District, 


The- Scheduled Districts of the Punjab. 
Coorg {with modifications). 


Ajmere and Merwara (with modifications). 


The. districts of Kamrup, Nowgong, Darrang, Sibsagar, 


Lakhimpur, Goalpára (excluding the -Eastern Duars), 
Kachar (excluding the North Kachar Hills). 


The Cantonment of Morar, ` 


Silhat, and 
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The Scheduled Districts of tho Central Provinces except 
| Secs. 1 and 9, and so much of the Code as authorizes the sale 
| of immovable property in execution of a decree, not boing a 

decree directing the sale of such property. 
| The Andaman and Nicobar Islands (with modificajié 

British Baluchistan. 
| ‚с Angul and Khondmals. 
| 
$ 
| 
| 
| 
| 


Upper Burmah except the Shan States (with n: 
Jhansi Division (with modifications). A 
The Code with some modifications has been . 
soveral places outside British India also. 
2. In this Act, unless there be 


-Int tation-clause. : : . : 
песо: something repugnant in the subject ог 


|,  context— : 
| ae е “Chapter” means а chapter of this. 
| Chaptet:" - Gode: 
| ; | 
“ District ” means the local limits of the jurisdiction of 
" District: ” т е To 3 Hau ак ей 
NDA a principal Civil Court of original juris 


diction (hereinafter called а “District 
Court’), aud includes the local limits of the ordinary origi- 
nal civil jurisdiction of a High Court, every Court ofa grade- 
inferior to that of a District Court, and every Court of Small- 
Causes, shall, for the purposes of this Code, be deemed to be 
subordinate to the High Court and the District Court : 
District—The Court of the Judicial Commissioner, and not 
-that of-a Deputy Commissioner, is the “ District Court "im Chhota 
Nagpur.—16 Cal., 16. ! 
District Court—In the Punjab the Divisional Court is the 
“ District Court.” for certain purposes. 
кз С; m PET 525), 
High Court—means the Highest Civil Court of appeal. For 
special rules relating to the chartered High Courts, see Chapter 
XLVIII. 2. 
Binding authority of High Court decisions.—A subor- 
dinate court may distinguish, but not disregard any High Court 
‚ decision as not binding.—1 Weekly Notes Cal, 1.” ees 
Where there is a conflict of decisions between the High Court 
e of Calcutta and the other High Courts, the Recorder of Rangoon,’ 
who is subject to the jurisdiction of the former, is bound to follow 
| only its rulings, and cannot entertain a Judicial doubt upon the. ` 
points decided therei.—1 Weekly Notes Cal, p. 172. 
“ Pleader” means every person entitled to appear, and | 
n T plead for another in Court, and includes 
: an advocate, a vakil, and an attorney of a 


. High Court; 
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. For definition of “recognized agent” see section 37 and 
notes under it. . 


The appointment of a pleader shall be in writing, and such 
appointment shall be filed in court. It remains in force until 
= revoked with the leave of the court by a writing or until the 
clien& or the pleader dies, or all proceedings in the suit aro 
ended so far as' regards the client. No advocate of any High 
Court established by Royal Charter is required to present а 
Vakalatnamah.—s. 99. 
In what Courts a Pleader may practise.—See Legal 
Practitioners’ Act XVIII of 1879. 


Pleaders of the High Court in Calcutta can practise in the Cal- 
cutta Small Cause Court.—7 ҮҮ. R., 228. ёк: 


Іп Bombay pleaders of the High Court cannot practise іп the 
Bombay Small Cause Court.—8 Bom., 105. 


Pleaders of Subordinate Courts cannot practise in the Calcutta 
Small Cause Court.—1 B. L. R., A. C., 45--Б. C. 10 W. R., 82. 


But they can plead in the Criminal Courts—14 W. В. Cr., 23. | 


A pleader ofa High Court cannot be admitted as agent to | 
practise in the Privy Council.—16 Cal., 636. S. C. L. В. 16 I.A.,108, | 
Pleader's certificate on a Rs.5 Stamp.—A Pleader who | 
holds a certificate on a Rs. 5 stamp is entitled to practise beforea | 
Munsiff when exercising Small Cause Court powers.—1. W. №. Cal, | 
118. 


Vakalatnamah anda pleader's powers under it.—The 
acceptance ofa power of attorney should always be uncondi- | 
tional.—14 W. R., 7. 


А pleader appearing in appeal сап also appear in the subse- 
quent stages of the case and in the appeal, if preferred, to the Privy 
Council.—8 W. R., 92. 


_ A pleader retained in a’suit can, after decree, appear in a claim 
on the strength of that Vakalatnamah.—5 В. L. R., A. С., 88. 


. Fresh Vakalatnamah is not necessary to appear in an applica- | 
tion for a new trial.—12 W. R., 469 and 15 All., 55. 


A pleader cannot compromise a case without special authority E 
for that purpose.—2 Agra 222., 2 N. W. P., Н.О. R., 149, 18 Cal, _ 
115. See 18 All., 272. | 

А pleader has no authority to terminate a suit by an offer tobe | 
bound by the oath of the opposite party.—See W. В. 1864, p. 148. 


E 
A pleader has power to withdraw а өші and bind his client.— | 
- 5 W. Ra 80. = 
A pleader cannot give upa portion ofthe property in disa 
pute,—16 W. К.; 246. 12 W. R., 276., 8 B. L. R., App. 15. ` 
_ Or allow a decree to pass against other property. —2 М. H. О, 
в, 423. ж 


v 


NO QUEM ЛЫ ите IS 
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. Or to transfer а decroe.—2 N. W. P., H. C. R., 195. 


"To take any other proceedings which may be necea- 
sary. —These words are sufficient to authorize the making of an 
application for leave to appeal as a pauper and to appeal.—W., N 
All., 1898, p. 29. 2 


Mukhtar'a power to put in applications. Special Power 
--Of-attorney.—A Mukhtar holding а Power-of-attorney bearing an 
8-annas Court fee stamp authorising him to act in a case may 
perform any act which a Mukhtar may do in the course of a case,— 


1. W. N. Саур. 11. 


Handing over brief.—A pleader сап hand over his brief to 
another pleader to appear in his place іп the Allahabad High 
Court.— 9 AIL, 613. 


. But a legal practitioner who is appomted to a Judicial post 


` cannot transfer briefs held at the time of his appointment by him 


as such legal practitioner.— W. N. All, 1899, p. 


Officers of Court.— Pleaders are not officers of Court within 
the meaning of section 292 C. P. C —10 Mad. 111. = 


Delegation of ministerial duties to their Clerks.—Pleaderg 
acting in their ministerial capacity. are, on their own responsibility, 
entitled to work through any number of clerks they may choose 
to employ.—15 Cal. 6388. 


Power to bind Clients.—A client is bound by the admission 
of his ploader.—5 N. W. P., H.C. R, 2; 9 W. R. 875,9 W. R. 
485. 5 


2 


Pleaders of Muffassil Courts are not empowered to make ada 
missions, оп points of law on behalf of their clients.—9 Үу, R., 875. 

Consent of a Vakil upon a mistaken view of tholaw cannot 
bind his client. -16 W. R. 246. 

Greatest caution should be exercised before acting upon state. 
ments out of the ordinary scope of a Vakil's authority.—6 M, Н, 
с Б TOT. 


. Verbal admissions made by a pleader must be received with 
caution, must be taken as a whole, and must not be unduly pressed. — 
6 AlL, 406. 


Statements beyond the Scope of a pleader's authority are not 
binding upon the cliont.—18 Үү. R., 436. es 


Admission of a Vakil made with due authority will bind his’ 


Е client, though not present at the time of making it.—2 Moo. I. A, 


.258.—8. D. N. W. 1855, p. 66. 
A counsel was not precluded by his erroneous admission on a 


oint of law from claiming his client's legal rights.—8 Үү. N. Cal., . 
1899) ccexx1 and 222. 


A distinct admission of liability by a Vakil whoso authority 


Жаз not questioned was held binding upon his client.—21 ү. Ҝ., 
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The admission of defendant's Vakil in court was held to be 
legal evidence of the receipt of money, and to do away with the 
necessity for other proof.--10 W. R., 322. 

Consent of a Vakil to mattors beyond the scope of the suit can 
neither bo binding on the party. nor acted upon by tho court, —9, 
М.Н. C. R., 423. 


Unauthorizod relingnishment of any portion of а claim by п 


E XEM EE EET. EE DM UE 
pleader is not binding upon his client, —12 W. Re 279; 3 B. ledit 


А. C., 15. 

Іп the absence of anything to show that the Vakil acted соп- 
trary to his client's instructions, the client is bound by the act of 
his Vakil who withdraws the suit.—5 W. R., 50. 

Consent given by a pleader cannot be withdrawn after the hear- 
ing has begun, and the suit has proceeded on the footing of such 
consent.—11 Bom., 591. 

: Ап agreement by counsel not to appeal, provided tho decision 
be confined to a certain point, is binding on the client.—14 M. I. 
A., 206. 

A record of an admission made by а pleader must be taken to 
be correct until contradicted by an affidavit. of the pleader, or 
admitted to be wrong by the Judge.—16 W. R., 107. 

If a pleader be examined as a witness his evidence is not 
treated аз ап admission. 

A pleader has not power without express authority from his 
client to bind him by а compromise.—P. R. 50 of 1898. - 


Grossly improper conduct in discharge of professional duty. 


An agreement entered into by а Mukhtar for tho supply of 
funds for litigation in consideration of a delivery of a share іп the 


property in suit on recovery is opposed to public policy, and the. 


Mukhtar is guilty of gross misconduct.—P. R. 111 of 1804. Cr. 


. A charge of misconduct made by a Judge от а Magistrate 
against a Mukhtar should not bo tried by the officer who prefers 
the charge.—P. R. 24 of 1881. 


` А subordinate court cannot pass an ad inferum order of sus- 
pension. It сап only be passed when the proceedings have been 
completed.—P. R. 26 of 1884. : 


Proceedings should not be taken under the Legal Practition- 
ers’ Act when there isa charge ofa criminal offence against а 
practitioner.—P. R. 26 of 1884. ae 


A vakilis not entitled to question the propricty in law or fact 
of his conviction, but it is open to him to show, that his conduct 
is not such as to render him an unfit person to be retained on the 
roll of Vakils of the Court. : "cns 2 


+, The conviction of forgery followed by a sentence held suffi. 
vient to remove the Vakil from the rolls of the High Court, - A 


, 


D 
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court would not, as a matter of course, strike him off the rolls, 
because he had been convicted. —I[I W. N. Cal. 730 s.c. W. N 
All. 1896 P. 20. s. c. 18 АЛ. 174. 


It is misconduct on the part of а Vakil to offer to another Va- 
kilas a remuneration for sending cases to him, a part of the fees 
paid by the clients.—17 All. 498. s. c., 1. В. 991, А. 198. 


Pleaders cannot be disbarred except for a criminal offence — 
I. Bom. 136. 


The High Court declined to strike а pleader off the rolls for 
using improper expressions during the argument. А pleader using 
improper expressions in the course of argument should have been 
called to order by the Judge.—14 W. В. Cr. 53. 


It isimproper in argument to endeavour to influence a Court 
by reference to the view which the Appellate Court might take of 
its proceedings.—15 W. R. 178. 


Conviction of a pleader of criminal offence does not. neces- 
sarily prove that he is unfit to be allowed -to practise.—7 АП, 
290, ; 


The Court may refuso to hear a pleader in a case on the ground 
of misconduct ; but the caso ought to be tried on the merits.— 
6 W. R. 67.— бее Pleader not heard. 


Omission to examine record before making application to stay 
execution proceedings оп the ground of a compromise was held 
not to amount to grossly improper conduct.—17 W. В. 405. 

A pleader paying commission to a Mukhtar is guilty of grossly 
improper conduct.—11. В. L. R., 312, 


* А pleader refusing to argue a case after signing memorandum 
of appeal on the ground of unpreparedness is liable to be dealt with 
for neglect of duty and сап be sued. by the client for neglect of 
his interests.—15 W. R. 148, 


Omission to examine the original record before certifying an 
appeal does not amount to improper conduct if copies have been 
examined.—17 W. R. 888. i 


A pleader using police papers delivered to him by the client, 
however improperly they might have been obtained by the client, 
is not guilty of misconduct.—10 Cal. 256. 


А pleader making unauthorized statements of his own motion 
without instructions from his client, is guilty of improper conduct 
and deserves censure.—25 W. В. 366. 

Misconduct includes conduct other than professional miscon- 
duct and an offence committed prior to admission asa pleader. A 
Mukhtar ought not to be dismissed or suspended in consequence 
simply of his dismissal from tho Police. The powers of subordi- 
nato courts are very much restricted by S. 14 Act XVIII of 
1879.--ПІ W. N. Cal. (1899) cecvii.— See Criminal Prosecution, 
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| 
ication for special leave to appeal to Privy Oouneil | 
E Eb ons order of SEIS off the rolls a solicitor's name — | 
Where the petitioner had not made first an application to the | 
(Court below special leave to appeal was not eranted._lI W. М, | 
Cal, chii. 
Statement by Counsel to Court.—The court will aecopt | 
a statement from Counsel from his place at the bar without burden. 
ing him with an oath.—IIT W. N. Cal. (1899) p. 694. | 
Privilege of Counsel—In the case of an advocate, where | ( 
express malice is absent, a court would be extremely cautious be- | 
protection of exception 9 to 5. 499 T. P. C, 3 


fore depriving him of the 
-—19 Bom. 340. 


Questions as to the extent of privilege of speech accorded o EE 
counsel and advocates considored.—8 Bom. Н. C. R., Cr. 126. a 1 
An advocate can neither be sued nor prosecuted for words ut- \ 
tered in his office as an advocate.-—10 Mad. 28. [4 


Disabilities of pleaders.—1t is not expedient that pleaders | 
should, by purchase, become the persons entitled to execute | 1 
decrees in suits in which they have been engaged.—2 N. W.P., Н. |." 
C. R. 46; 4 L. В. А. С. 181, 5. С; 13 W. К. 209; 17 W. R. 480. | 


A pleader cannot buy an actionable claim falling under the | 
jurisdiction of the Court in which he practises. | 


Nor сап he give а percentage оп his fees to his clients | y 
mukhtar without his client's knowledge.—11 В. L. R. 312. b 


Pleader not heard.—When one pleader states his inability 8 
to go on with a case, the court is not bound to send for another | 
'pleader.—7 W. R. 336. 2 


An innocent client should not be made to suffer for neglect n 
of his pleader, if the court can mitigate the result by the exercise 
ofa little indulgence.—11 С. L. В. 11. See 6 W. R. 67. 


When an appeal was filed by the appellant in person, and the 1% 
grounds were not certified by his pleader, the pleader was not 7 
heard.—3 W. R. 216. followed іп 15 Cal. 706. | 


. Receiving Instructions.—An advocate in N. W. P. may tako 9 
instructions directly from a suitor, and may act on behalf of hisi 
client, —9 All, 617. x | 


_ No pleader should be called upon to produce his instructions , 
Шо is responsible for any statement һе may make. 1 


2. Addressing Court.—A barrister or pleader appearing as а 
litigant in person must not address the Court from the Advocates | 
table orin robes.—9 АП, 180. | { 


Two Counsel for the same party.—Two counsel for the samo 13 


[93 


т? 


% 
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Stamp on receipt given by a barrister.—A receipt given 

1 by a barrister for а fee is exempt from stamp duty.—9 Mad. 140. 

E Seniority.—The Senior pleader present has the entire control 


of the case.—12 W. R. 575. 


Where a senior pleader was absent when the appeal was 
opened, he was allowed to follow his junior.—8 B. L. R. 840 s. c. 
ТТА: 


en I eee 


| The Advocate General and Officiating Advocate General are 
е | entitled to pre-audience. 


Advocates have precedence over pleaders. 


| Security.—An attorney сал take security оғ otherwise arrangé 
io with his client for the payment of costs which have actually 
become due.—3 Cal. 473. 


t-3 Lien.—A solicitor has the same lien for his costs upon 
| translations as he has upon other documents.—4 Bom. 353. 
ü 
i An attorney who ceases to act for his client loses his lien over 
l | his papers.—6 Cal. 1. 
021 Changing sides.—A pleader who has acted for several per- 
ho , 5005 will not be restrained from acting afterwards for some of 


them only as against the others, unless it be shewn that he is 

‚| possessed of knowledge arising from his previous employment 

ts which might be prejudicial. to his other clients, but there must 

_ be clear affidavits made to shew that special knowledge was 

iy? acquired by the pleader during his employment by the former 
er client.—12 Bom. 85, See 6 Cal. 79. 


Confidential communications.—Confidential communications 
ct received in the course of professional employment should not be 
disclosed when changing sides.—12 Bom. 85 and 91. 

Costs recoverable as necessaries.—An attorney may 


he recover his costs as necessaries in the case of an infant olient.— 
іі. 7 Cal. 140. 


Removal of Pleaders —A Zilla Judge has no authority to . 
oblige a pleader to leave a court in which he has been praciising.— 
10 Ху. R. 882, 

Order of removal of a pleader without being heard set aside 


as, by Privy Council.—14 M. 1. А. 54. 
5 е 


key 
his! 
3 


k Criminal Prosecution.—When conduct is charged against 
as à pleader which would amount to an offence, a prosecution should 
' be ordered. —13 W. В. 456. 


É Report of acquittal to High Court.—It is not necessary to | 
| submit to the High Court а report of acquittal of a pleader.— 


13 W. R. 67. 
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By what Court enquiry should be mnde.—Enquiry 
should be made by the Court im which the pleader committed 
‘the act of misconduct.—11. W. R. 127. 

Suspension of a pleader of the High Court for incom- 
petency.—A District Judge has no power to pass the order of sus- 
pension on the ground ot incompetency.—14 W. R. 217. 

muneration of pleaders and suits concerning fees.— 
eae receiving a fee for prosecuting Or defending a suit is 
bound to carry it to end, and is nob entitled to any other feo 
for applications presented in the execution department. Ne INS ЫР), 
H. C. R. 69. - 

A. vakil 18 entitled only to 2 reasonable allowance.—2 W. R. 
307, 6 W. R. 108. 

In the absence of any contract, a pleader is entitled to get 
as fees what is allowed as costs between party and party.—19 
W. R. 105. 

When more than one pleader is appointed by the same power- 
of-attorney, they are entitled to a division of the entire fee 
payable.—1 M. H. С. R. 369. ; 

Amount of fee to be allowed to a pleader under the Regis- 
tration Act, see 7 B. L. R. 192 А. С. 9 W. R. 101. 

And under the Divorce Act IV of 1869, see 7 M. H. C. R. 894 

In a suit for partition see 13 C. L. R. 253. 


And in a suit for pre-emption see 1 All. 709. 


The pleader's fee. should be assessed as in a contested suit, 
when the mortgagor, in а suit by the mortgagee to recover mort- 
gage money, paid the amount into Court, but notice of payment 
was served upon him after the institution of the suit.—11 Mad. 


871, 


Іп allowing fees to defendant's pleaders the Court has not to | 


seo the value of the pleintiff's claim раб оп the amount claimed | 


Бу them. 


A clientis entitled to sue for return of fee if his counsel 
absents himself.—4 М. Н. С. В, 244. 


А suit lies against an advocate for return of back fee 
deposited with him by his client —P. К. 194 of 1853. 


Plaintiff sued on the allegation that he had engaged the 
services of the defendant, who was an advocate of the Chief Court, 
ina certain criminal case and had deposited a sum of money 
with the defendant on the condition that if the accused in the 
criminal case were released, the defendant should ba entitled ta 
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retain the deposit, otherwise it should be returned to plaintiff; 
that the accused had not been released. and the defendant 
had, nevertheless, retained the deposit. ‘The Judge, Small 
Cause Court, dismissed his claim on tho sole ground that 
defendant being an advocate of the Chief Court, the suit 
would not lie against him. 


Held that no question of the privilege of an advocate arose 
in this case, inasmuch as the defendant was sued merely as 
a stake-holder who was bound to refund the deposit to the 
depositor if the event upon which-alone he was authorised to 
retain the money had not occurred—P. R. 194 сі 1888 and 52 of 


1394. 


Anagreeinont made һу a client with his pleader for payment 
of reward, in addition to the regulation fees, provided the case 
is decided in his favour, cannot be considered ав illegal.— 


- 8 Bom. 413; 2 C. L. R. 166; 5. D. N. W. 1860 P. 405. 


But such agreements executed after appointment are not 
enforceable.—2 Bom. 202. 


А contract to be rewarded by a share of the amount in the 
suit should not be enforced in the North West, unless the 
pleader can show its fairness.—1 АП. 1. 


Itis prohibited in Madras.—3 Mad. 138. 


Тһе onus of showing fairness ina contract between a client 
and his pleader is on the latter.—2 W. R. 307; 4 W. В. 86; 
10 W. R. 469. 


In the absence of an express agreement with any person a 
pleader is entitled to a quantum meruit, Which is to be determined 
with reference to all the circumstances of the case.—16 Mad. 278. 


The Legal Practitioners’ Act does not debar a pleader from 
recovering а fee from his client when no contract in writing 
is made—12 All. 169 ; 14 Mad. 63. 


А pleader cannot sue upon an alleged oral contract for 
remuneration for services rendered to а client, because the 
contract is not in writing, and he cannot fall back upon Section 70 
of the Contract Act and claim reasonable remuneration. ' I£ 
there is no agreement on the subject of remuneration amounting 
to a contract under the Contract Act, operating independently 
of Section 28 of the Legal Practitioners’ Act, the pleader's re- 
muneration is measured by Section 70 of the Contract Act. 
p. R. 136 of 1898. 


No suitis maintainable even on express promise or for quantum 
meruit by an advocate against his client for services rendered by 
him.—P. В. 51 of 1895. 

A barrister cannot sue in respect of fees for sorvices rendered 
iu bis capacity ая an advocate. No вөгуісе ancillary to service 
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as an advocate, which was of no value without the principal 
service could give rise to an independent cause of action.—P. R. 
51 of 1895. 

A barrister enrolled. as an advocate is SE ME im 

cine a 'acb of Mirine as an advocate, and cannot Mana 
ae ie ay ot his fees.—8 Mad. ЇЗӨ К ӘСМӘ Үү. Р, 
H. C. R. 183. 

Agreements entered into by a vakil are not governed by 
S. 28, if he is not admitted and enrolled in the Chief Court, 
otherwise they are—P. R. 54 of 1881. 

No suit lies on а Promissory note for past professional 
sorvices rendered by a vakilunder oral agreements.—17 Mad. 
307. 

A pleader can contract and sue for his fees, and if the terms 
of the contract are entered in tho Vakalatnamah, oral evidence is 
not admissible—S. D. М. W. 1860 P. 314. 5 Bom. 258. 

But then the Vakalàtnamah must be stamped as an agreo- 
ment—4 Agra 286. : 

An agreement between a pleader and his client for remuner- 
ation in excess of regulation fees, which was not filed in. court, 1s 
invalid under S. 23 of the Legal Practitioners' Act.—16 Mad. 278. 

A vakil cannot, in the absence of any agreement, sue his 
client until the suit is completed.—6 М.Н. С. R. 265. 

“Government Pleader” includes also any officer ap- 
pointed by the Local Government to 
perform all or any of the functions 
expressly imposed by this Code on the Government Pleader : 

See Sections 408, 414, 419, 420, 421, 426 and 427. 

Other functions are imposed on Government pleaders by Bengal 
Regulations 19 of 1793, Section 15; 87 of 1798, Section 10; 8 of 
1794, Section 16; 33 of 1803, Section 3; and Act XXXV of 1858, 
Section 3; in Burma, see Act XVII of 1575, Sections 84,87 ; in the 
Dekhan, Act XVII of 1879 Section 69. 

For the definition of Government Pleader, see Act X of 1897 
Section 3. ; 

“Collector " means every officer performing the duties 
“ Collector: ofa Collector of land-revenue : 

Collector of land-revenue.—These words include а Deputy 


Commissioner. Collectors in the Presidency towns are not deemed to 
be Collectors for the purposes of this Code. 


u Government Pleader:” 


“ Decree" means the formal expression of an adjudication 
.upon any right claimed, or defence set 
: | . up, in a Civil Court, when such adjudica- 
tion, so far as regards the Court expressing it, decides the 


> “decree! 
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suit or appeal. An order rejecting a plaint, or directing 
accounts to be taken, or determining any question mentioned 
or referred to in section 244, but not specified in-section 588, 
is within this definition : an order specified in section 588, is 
not within this definition. с 


The following orders are decrees as defined іп this 
section :-- ° 


An order under section 102, Civil Procedure Code,—P. В. 
60 of 1897 F. B. 


An order refusing to grant execution under section 253 Civil 
Procedure Code, against one who is sought to be charged as having 
become surety for execution of the decree before such decree was 
passed.—P. В. 104 of 1556. 


An order passed by a lower Appellate Court dismissing an 
appeal as barred by limitation. P. R. 158 of 1882 


An order rejecting a memorandum of appeal аз barred by 
limitation.—7 All. 42; 9 Bom. 459, 


An order passed by lower Appellate Court dismissing the appeal 
on the appellant's failure to comply with an order to file Court fee 
stamps both for thé Court of first instance and for the Appellate 
Court—P. R. 115 of 1888. 


When a decree for possession is passed, an order refusing 
delivery of possession.—P. R. 109 of 1868. 


An order dismissing a suit under section 136 Civil Procedure 
Code—19 Bom.’307 ; P. В. 43 of 1898. 


An order under section 231 Civil Procedure Code.—17 Mad. 394. 


An order passed under section 258 Civil Procedure Code.— 
18 Mad. 26; 16 All. 129. 


An order disallowing objections to tho confirmation of a sale 
held in execution of a decreo on the ground that the decree had 
been adjusted out of Court, when in fact no such adjustment of the 
decree had been certified under section 258 Civil Procedure Code.— 
ХУ, №. АП. 1898 P. 37. 


Decrees passed in proccedings under section 331 Civil Proco- 
dure Code. —22 Cal 830 ; 21 Bom. 392. 


An order dismissing an application under section 372 Civil 
Procedure Code, to be brought upon record as a representative.— 
19 All. 142. 


An order under section 549 Civil Procedure Code, rejecting an 
appeal because security has not been furnished.—5 All. 381. 
A formal judgment and decree passed in a partition suit, 


though without ascertaining the specific properties to be. partitioned 
--Р. R. 124 of 1893; W. N. All. 1899, p. 150. - - 
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1 187 ; 
Order of a District Judge granting probato under Act V of 
1881.—12 All. 475. 
An order detgrmining questions between execution creditor 
and persons placed.on the record as representatives of the deceased 
judgment-debtor.—17 AM. 245. 


An order disallowing objections to execution.—1 All. 668 


followed іп 2 АП, 91. 
іп respect о! fault by the purchasers in 

Orders made in respect of a defau ) 

Sine deposits or the amount of the difference—18 Mad. 439. 
© 

An order оп ал application to веб aside a sale on the ground of 
fraud notwithstanding that the purchase was made by a person who 
was а third party.— 20 Cal. 324. | 

An order for the imprisonment of the judgment-debtor in 
execution of а decree.—P. В. 67 of 1895. 

An order- in execution for the removal of a portion оға 
building.—1 АП, 668 followed in. 2 All, 74. 


An order ‘ dismissing а suit in its present form”.—2 All. 497. 

An order confirming an award when the arbitrators failed to 
carry out the terms of reference —3 All, 286, 

An order refusing an application to file a private award in 
Court.—3 All, 427. 


An order dismissing a suit for failure to give security for 
costs —8 All. 108. 


An order refusing to admit a person who has obtained a certi- 
ficate under Act ХІ of 1858 to defend a suit on behalf of a 
minor.—7 All. 914. 


An order returning a plaint.--8 All. 191. 


An order rejecting an application to sue as a pauper on the 
ground that it had been previously withdrawn —9 All. 129. 


An order dismissing a suit or rejecting a plaint for insufficient 
' court fee.—11 All 91 ;6 Cal 249; 6 C. L. R. 567 ; 2 Bom. 219. 


An order mentioned іп 8.87 Transfer of Property Act.— 
12 All. 61 and 14 All. 520. 


An order that the party brought on record is not the legal 
representative of the judgment-debtor.—13. All. 290. 


An order refusing to remove a Receiver.— 5 Bom. 45. 


An order refusing oxecution of decree simultaneously against E 


person and property.—7 Bom, 201. 
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Оп the recommendation. i 'enrt the j 
охооо - WAA АДИСЕ КК Ж uei 22020 
use ої Judicial officers іп the Province. 

INDEX ОЕ CASES 
REPORTED IN 
THE PUNJAB RECORD 
From 1866 to 1898. 
PRICE ... .. Rs. 2 PER COPY. 
Supplement to the above annas 4.per copy. 
BY 
DHARM DAS SURL - 
VAKIL, HIGH COURT, N. W. P., 
AND 
PLEADER, CHIEF COURT, PUNJAB. Бс 
ru INDEX gives in а tabular form every case reported in the 
: Record, and shows clearly how it has been treated in the subsequent 
published rulings of the Chief Court. It is hoped that, in the absence of 
a Consolidated Digest of the Record, the Index will save much 
valuable time of legal practitioners in the preparation of their cases, 

It-shows at a glance whether a case quoted by a Counsel in the 
course of his argument has been overruled, followed or otherwise treated, 
and should, therefore, be useful to Judicial Officers. 

To be had from :— 

KISHEN CHAND SETH, 
PUBLISHER, 
ANARKALI, LAHORE, 


Opinions .— 
* Its compilation must have cost you considerable labor, and I 
have no doubt the work will be found very useful"—Mr, Justice J. 
Frizelle, Chief Judge, Chief Court, Lahore. 
* will prove most useful.”—Mr. Justice A. H. S. Reid, 


.Judge, Chief. Court, Punjab. 
142 


it is likely to be a very useful book.”—Mr. Justice W. О, 


. Clark, Chief Judge, Chief Court, Punjab. 


“Ті seems a useful publication."—Mr. Justice Т. Gordon-Walker, 
Judge, Chief Court, Punjab. de E 
СУЫ: from which I expect to derive great convenience in 


. reference."—Mr. Justice J. A. Anderson, Judge, Chief Court, Punjab. 


* It is а most useful work, and has evidently been compiled with 


“great care and accuracy.”—H. A. В. Rattigan, Esquire, -Barrister- 


at-Law. қ 
» Тат sure I shall find the book very useful.”—The Hon'ble Mr. 


Madan Gopal, м. л., Rai Bahadur, Bar.-at-Law,. Lahore. у 
“ The ' Index of Cases.’ by Mr. Dharm Dass Suri, is ап extremely 


52 ‘handy book of reference and I am sure it would prove a useful guide ta 


M.A. B.L, Vakil, High Court, Calcutta, and Pleader, Chief Court, 
Lahore, EE 


the members of the Punjab Bar.”--Babu Kali Prosono Roy, Bai Bahadur, 


trot 
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To His Excellency Baron Curzon of Kedleston 


P.C, С.М. S.I, G. М.І E, Viceroy and | 
Governor-General of India. | 


| 


E. РГОМЕК & Со, 


Dispensing Chemists and Drug gists, 
— Manufacturers of Acrated Waters 


AND 


Dealers in Photographic and Artists 
Materials. 


е 


LAHORE AND SIMLA. 


i OUR DISPENSING DEPARTMENT receives the greatest atten 
tion; it is conducted by English Assistants, is under the immediat 
supervision of the Proprietors, our drugs and chemicals are of thi 
highest class and every care is taken to ensure accuracy and promptnes 

- in compounding the Prescriptions of Medical men. 8 


OUR AERATED WATERS are considered by all who have triel 


-them to be quite equal to those of the famous manufacturer—ScHWEPPE | * 


-OUR STOCK OF DIETETICS for infants and invalids is alway 
fo be relied on, being fresh and good. % 


E 
- ALL OUR VARIOUS DEPARTMENTS are equally well stocke! 


and eyorything we send out may be relied on as the best of its class. 
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THE 
Punjab Law Эрот. 


NOTES. 


Ohief Court Circular on the Punjab Law Re- 
porter— We were asked by some of our subscribers 
who are judicial officers in the Punjab, if they 
.could refer to the decisions that appear in the Reporter, 
and we informed them, there could possibly be по 


| objection to their doing so. We learn that the Judges 


of the Chief Court have thought fit to issue a circular 


; боа] the Subordinate Judicial officers explaining to 


them the true position of the Reporter, and intimating to 


_ them that they are at liberty to refer to it. It has also 


been pointed out that the Head Notes are not revised 
by the Judges. No doubt the Editor alone is responsible 


| for them. As a rule the courts do not confine their refe. 


rence to head-notes, but look to the judgments also, and 


| we have known Judges of High Courts pointing out in 
| certain cases that'the head-notes of the cases cited to 
| ethem from reports published under authority were mis- 
| leading. Certified copies of judgments are  procured 
| from the Court and scrupulous care is taken that 


they are correctly reproduced. Our short experience 
has acquainted us with the fact that mistakes creep 
in even in judgments published in the authorised 
reports, but for practical purposes it matters little 


- 
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While thanking the Judges for pointing out to the subor- 
dinate courts that they are at liberty to refer to the 
Reporter, we are not sure that the language of the circu. | 
lar might nob raise doubts in the minds of some officerg 
that the judgments published in the Reporter aro not trus 
copies. There 18 absolutely no ground for entertaining any | 
doubt on that account. It is satisfactory to learn that the | 
Judges of the : Chief Court, Divisional Courts and other | 
Subordinate Courts do refer to judgments reported by us | 
when cited to them by counsel. 


Back Fees—The Honorary Secretary of the Chief 5 
Court Bar "Association has been addressed by the Regis- Р 
trar of the Chief Court on the question of back feo system 1 
ng the members of the Punjab Bar. It has 
been pointed out that the practice of contracting for back | 
fees appears to be opposed to the traditions and practice of | 
the Bar, and it is considered desirable to put a stop to it. | ; 
One of the means suggested is that fees to counsel or plea- | 
ders шау поё be allowed unless the counsel or pleader. 
concerned files a certificate showing that no part of his fee | 
18 conditional, and certifies either the amount of his fee | 
or that this fee equals or exceeds the legal fee. The 
opinion of the Bar particularly with reference to the | 
above suggestion has been invited. с E 


тағы Е АКО ТЫН M: 


prevalent amo: 


It must be admitted that itis not unreasonable to. 
take exception to.a system which permits a practitioner | 
to-act ав’ а mere stake-holder, and entitles him on the” 
success ofa case to an additional foe deposited with him | 
by.:his client, The counsel retained to, advocate his. 
client's cause is bound morally and by the traditions of 
the. honorable profession to which he belongs to use his 
‘forensic learning and skill to the best advantage | 
of his.client. He must discharge his duty conscientiou 
іу fur the mere confidence reposed in and accepted b 
him. It must be confessed that the, practice does: et 
lead in.certain cases to the abuse of his powers which. 8. C 
practitioner from the very nature of his employme с 
anust possess and any reforms that may. be practicable 2%) 
_ought боре welcome even if. they may entail some loss to. 
the members. of the noble profession whose tradition 
‚ хїйз& be scrupulously preserved. But in the Punjab, i 


mee CU c 4 mK SC c C HI 
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we aro nob mistaken, the system is as old. as the constitu. 
tion of the Chief Court and has been followed by eminent 
lawyers including some who have been elevated to the 
Bench. It has formed the subject of several deci- 
sions of the Chief Court and we can say without fear of 
contradiction that the practice has been sanctioned and 
encouraged in the past by that tribunal. The litigants 
have been so accustomed to it that its stoppage- will 
be considered a hardship by them. The circumstan- 
ces of this Province are peculiar and any thing that 
prevents litígants from engaging able counsel to defend 
their cases must be introduced after careful considera- 
tion. A rule like the one suggested should not be 
brought into force at once. 


Қ 
кы 
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NARR 


of | Mr. E. W. Parker's retirement —Mr. Е. W. Parker 
Б ү retires from Government Service this month апа until 
Mr. Rattigan reverts, Mr. Alweyne Turner, Barrister at 
Шау, will hold the Legal Remembrancership. 


Е = 

od 

T Mr. E. W. Parker 8 admission as an advocate — 

‚в ^ Mr. Parker- has decided to join the Bar after his 

jg ^ retirement from service. He has been admitted by the 
Й 


‚| Judges of the Chief Court on the той of its advo- 
4 cates. Objection has been taken in certain quarters to 
to the Chief Court admitting as advocates Government 
. officials on their retirement from Service. Generally it 
is not desirable to have superannuated officials worn out 
by long service to swell ‘thie overcrowding profession 
Where they find it difficult to hold” S own, but 
the case of Mr. Parker is an exceptional one. Нә 18 
still guite capable of working аз hard ав the arduous 
| duties of a counsel О and not а word is needed 
8: from us in praise of his legal abilities. He has 
by. filled with credit, among others, the posts of Law Lec- 
eturer of the Punjab University, Registrar of the Chief E 
L3. Court and Sessions and Divisional Judge. He was re- 

d commended for a seat in the Chief Court Bench but the 
je. | rules did not permit his appointment. 


| ——— 
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Mr H. А. В. Rattigan's appointment—Mr, 
H. A. B. Rattigan, Barrister ab Law, of Baliol 
College, has been appointed to act as officiating Judge 
of the Chief Court in place of Mr. Justice Reid who 


goes on leave this month. The selection has given gene- | 
ral satisfaction. The Weekly Notes Calcutta is | 
in holding that it contravenes the general | 
direction of the Secretary of State for India to the;effeot | 


mistaken 


that practising lawyers may not act as Judges. As 
Mr. Rattigan has been appointed to the post of Le. 
gal Remembrancer to the Punjab Goverment he | 
will take up the duties of that office on roturn from | 
leave of Mr. Justice Reid. 


Plague and Hoshiarpur Oourts.—The two cases 
published in the last issue, in which the Chief | 
Court held that suits filed by litigants of plague | 
infected area in Hushiarpur were barred by limitation 
for the plaints were sent through post and the Court fees 
were not paid before the limitation periods had expired, 1 
have attracted public attention and leading journals. 
both Anglo Indian and native, have commented on them. | 
The following has appeared in the Pioneer.— й 

It is sometime asserted that the law іп India is ad- 
ministered less with regard te the strict letter than to Т 
the broad common sense intention of the statute. But. 


there are cases when judges find it impossible to disre- - 
gard specific regulations even though it is obvious that. 


injustice must be done. Two such cases are reported. 
in the Punjab Law Reporter, and itis the more unfor- 
tunate that they arise through plague regulations intend- | 
ed no doubt for the benefit of the people, but regarded 
by them with a suspicion and distrust which it should. 
be alike the policy and the wish of the executive to allay | 
rather than to aggravate by ill-considered restrictions: 


The decisions in question are quite in accordance with, e 


the law, but there is also no doubt that injustice has been done, і 
and done by an executive order of which the end was not fore 
seen. * * * Та both cases the High Court held that 
the claims were time-barred, the suits not being insti. 
tuted, until the regulations regarding court fee stamp 
and personal presentation of plaint were complied with: 
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"The unfortunate suitor who happens to live in a district 
where plague is prevalent is thus placed between the 
devil and the deepsea. An executive order confines 
him to a certain district, and the Civil Procedure Code 
y . prevents his filing a suit unless he leaves that district. 
Such a state of things cannot be allowed to continue. Mr. Jus- 
tice Anderson doubts if the District Judge had any right 
4» to issue the robkar agreoing to receive plaints without 
stamps, or if the Collector had power to exempt under 
| the Act without special orders from the Government 
of India. In that expression of doubt he is probably 
correct, but itis clear that such special orders should 
have been issued at the same time as the plague regula- 
tions, and no time should be lost in issuing them new that ‘the 
defect has been pointed out. The italics are ours. 


The Tribune writes :— 


ti SENE A 


РИ AS 1 eet арны 


fa Тнв current Punjab Law Reporter (which, by the way, 
| we are glad to observe, has fully maintained the high 
Standard of the first number) reports two cases which 

8 show the conflict that not unfrequently occurs іп our law 
| Courts between Law on one side and Common sense оп the 
other ending too often, alas, in the vanquishment of the 
latter. The two cases are perfectly identical in their 
bearings. In the one first cited the plaintiff was unable 
|. бо procure court-fee stamp or present а plaint in person 
| (аз һө was required to do by law) owing to plague re- 


H strictions. But in accordance with a robkar issued by the 
E 1 Deputy Commissioner (Hushiarpur)—no doubt with a 
m. | view to meeting the exceptional circumstances con- 
EL sequent on the check put on the freedom of movement of 
+ | people in the infected area—the plaintiff sent the plaint 
j .  unstamped by post to the District Judge who forwarded 
", - it to the Munsiff of Garhshankar for disposal. . The plain- 
tiff put in the requisite court-fee stamp after the removal 


of the restrictions, but he then learned to his dismay that 
Y the claim was—barred by limitation | The Munsiff dismissed 
5 the suit but the District Judge, on appeal, remanded 
Ш | ° it for disposal on the merits. In due course the 
^. case came up before the Chief Court which held 
* (о quote the Reporter) © reversing the order of the 
ad District Judge, that the order ofthe Deputy Commis- 
И  sionor was ultra vires, and the plaint not having been 


ps presented by the plaintiff or his agan& and the res 
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raving been paid before ty 
expity of period of limitation, the suit was right) 
dismissed by the Munsif. Held, further, that Sectioy 
98 Court-Fees Act 1870 was not applieable %о the. 
circumstances of the case.” The strict letter of th. 
law was, no doubt, rigidly followed, but who cal, 
say that justice was done, which is, after all, th 
aim and end of all law and procedure? The Chief 
Court admitted that “ the case is a hard one Қ 
plaintiff,” but what could it do, its hands ‘were tig] 
down by the provisions of the Civil Procedure Cod] 
and Court-Fees Act ? | 

The Koh-i-Nur, the Punjab Samachar and sover 
other papers have also commented on the same ЕТ. 
and they all join us in the hope that steps will x 
be taken to legalise the institution of such cases, as plag 
regulations ате still in force in the Jullundhar 4 


` Hushiarpur Districts. П 
| 


guisite 'court-fee not 1 


" 


CORRESPONDENCE. E 
The Editor is not responsible for the opinions of thed —. 

> respondents. | 
Dear SIR, 2 i 
A fresh list of touts has been circulated to the 3 
ordinate Courts by the Chief Court. І do not find ш 
names of any of the petition-writers. Possibly ; ү | 
Judges of the Chief Court ате unaware that. a la : 


MM 


number of these licensed writers are the worst sinn d 
chiragh tale andhera. E o 
Yours faithfully, | \ 

ХҮ 7 

| к M 


Pro Bono Publico—We төртеб the limited Spl 


available in the Reporter is not sufficient for such t 


respondence. 
M. L. 8.--Мт. М. L. S. writes in commenting on) 

- case of Sukhw Ram versus Umed, published in the Pu 1 
Law Reporter оп расе :80, that the recent ruling t 
the Bombay High Court reported in the I. L..R. Va al 
ХХІІ, page 693 was probably not brought to Шел ІШ 
of the Court, which in the opinion of the соттёзрол Н 
lays down correctly the law on the interpretation of 

of 


* tion 257 A. Civil Procedure Code. 
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ad PROCEEDINGS 

1 or 

| THE PUNJAB LEGISLATIVE COUNCIL. 

E The Legislative Council met at Government House, 

E on Satur day , the 14th April, 1900. There were 
В Present :— 

a His Honor Sir. William Mackworth Young, К. С. 


imb S. L, Lieutenant-Governor of the Punjab, presiding ; 
ү The Hon'ble Mr. C. L. Tupper, С. 8. І.; The Hon’ble 


ld Rai Bahadur Madan Gopal, M. A., Barrister-at-Law ; 
| The Hon'ble Sirdar Bhagat Singh, C. I. E. ; The Hon'ble 


- Nawab Muhammad Hayat Khan, C. S. I.; The Hon'ble 
E Mr: A. F. D. Cunningham, С.І. E.; The Hon’ble Mr, 


1 James Wilson. New Members, The Hon’ble Nawab 
2 Muhammad Hayat Khan, C.S.L, the Hon'ble Mr. A. F. 
Өр D. Cunningham, C.LE., and the Hon'ble Mr. J. Wilson, 
с 


took their seats ав members of Council. 
PUNJAB LIMITATION (ANCESTRAL LAND ALIENATION) BILL. 


The Hon'ble Mr. Madan Gopal moved аб the 
,TIeport of the Select Committee on the Bill to regulate 
the period of limitation ofsuits arising out of tho 
d alienation of land by persons subject to the Customary 
10 Law in force іп the Punjab, be taken into consideration. 
He said :— 


“ In moving that the Bill to regulate the period 
of limitation for suits arising out of fhe alienation of 


"m 
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ancestral land by persons who are subject to tho | ; 
Customary Law inforcein tho Punjab be taken into | 1 
consideration. I will briefly recall to the Council tho | ( 
circumstances under which the Bill was introduced, 5 1 
and make some remarks on the changes which it hasi 1 ( 
undergone іп form' and is some of its details when t 
passing through the Select Committee. | а 


“In this province, a peasant proprietor belong. 8 
ing to ап agricultural tribe has been found by inquiries | 
made by Settlement and Judicial Officers not to be | 
competent, by customary law, to transfer ancestral land } 
without necessity or without the consent of agnates | 
descended from the same common ancestor to whom the 
land originally belonged. These agnates have power. 1 
to control dispositions which would act prejudicially to, с 
their interests. The alienation gives, them a m e 
of action to have it set aside as against them, so as p 
not to affect their succession. The question as to the i: 
date on which their cause of action arises and when, t 
the period of limitation for a suit by them commences s 
to run, though at first it appears to be very simple, | t| 
has in practice given rise to several conflicting тш. 8 
ings. Up to 1895, the general belief was that twelve P 
years’ actual possession gave a good title. This was P 
in accordance with the general policy of the Limita- 
tion Law. Tho Ruling No 18 of 1895 laid down that P 
this general belief was unfounded. For the reasons | 
given in the judgment, the date when the possession of | 
the alienee became adverse to the reversioner is not 2 
the date of the alienation, but the date of the death ; 
of the last owner. So that if the transfer took plac 
say, in 1860, and the alienor died in 1890—a nob Т 
uncommon Occurrence—the reversioner would be солы | b 
petent to sue the alienee till 1902.—1.e., forty-two year E 
after the alienation, Even the learned Judges them 
selves felt that their pronouncement would lead to 
very serious consequences and that hundreds of titles 
till then deemed secure might be called in question 
Accordingly they drew the. attention of the Gover 
ment to this evil in April.1895. Tho matter has thus 
been under discussion for the last six years, In August 


S 


р‹ 
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last, I had the honour to introduce the Bill by which 

iei the restoration of the old period of limitation 
| was proposed. The matter was referred toa Select 
Committee which submitted its report in November 
last. The amended Bill and the report of the Select 
| Committee were republished six months ago, so that 
en d the Council will see that the matter has received long 
and anxious consideration and been before the public 
for at least nine months andis, іп my opinion, now 


E | ripe for consideration and to be passed into law. 

8 

bol “ The Select Committee considered the following 
nd 3 points :— 

өз 2 (а). The substitution of the word “land” for 


he “immoveable property.” The Secretary of State for 
rer India had suggested that the period of limitation should 
to | count from the date on which the transfer was attest- 
T ed in the Register of Mutations. As our Revenue 
as papers only deal with agricultural land, the presumption 
he is that the scope of the measure was intended, іп 
that quarter, to be confined to such land. Moreover 


en 

ses So far as enquiries have gone, it has been established 
le, that a restriction as to alienation exists only as re- 
ul. gards agricultural land and not qua any other pro- 
ve perty—movable or immovable. As to moveable pro- 
as perty the power of the proprietor is absolute and ag 
" É ancestral houses inquiries have not shown that custom 
» placed any restriction on his right of alienation. The 
~ Bill was, therefore, so amended as to leave out the 
me indefinite expression “ property” and to confine it to 
94 agricultural land. In consequence of the above, a 
th definition of * land " was inserted in section 3. This 


definition was taken bodily from the Tenancy Act» 
E This was the view of the Select Committee, but there 
100 have been divergent views on the point which will 
bo mentioned when I move for leave to make certain 
amendments, 

(b. In Article 1 of the first column of the 


3 Schedule, the words “ son or" were added before the 
2 д t e , 
| word “ reversioner." 


(). Another chaugo made. was in tlie starting 
ws | point. of limitation : whereas in the first Bill, this point ` 
ast 
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was the date of the alienation, the Select Сш 
fixed three separate starting points. Accepting thy 
suggestion of the Secretary of State, 16 was provided. 
that the period of limitation will begin to run from the | 
date of the attestation of the entry, if any, made in 
the Register of Mutations. Such registers are main, t 
tained under the Land Revenue Act and, under зоон 8 | ox 
34, itis obligatory on the alienees to report the fact. v 
of alienation to tho Patwari. Not only is this obliga. 
tion laid down by law, but itis exceedingly like that, с 
іш his own interest, to remove all cloud from his title i 
the alienee will be induced to make this report. Тір 
next provision is one which lays down that the period: 
oflimitation will also run from the date of taking 
physical possession of the property alienated. This + 
provision was made for cases of what are called simple + 
or collateral mortgages or hypothecs, in the language of! g 
Roman Law. As the matter will have to be discussed in o 
connection with an amendment on the point, no more 
need be said at present on the subject. р 


D 


(4). An important change was made in regard | e 
to the date from which limitation should begin to count! fi 
in cases where the alienor may have died before this P 
measure becomes law. j 

* After due consideration, the Scloct Committeo 
were of opinion that the second clause of Article 2 m 
of the Bill should be omitted. .The object of the ВШ p 
is to restore the state of things which existed before i; 
the Full Bench Ruling above referred to was passed, | tl 
1.6," that. the law should ‘be placed on the basis upon | b 
which ithad previously been believed to stand. The. 
Legislature has made no provision in the Limitation 
Act for suits of the nature of those contemplated in “ 
this ВШ, so that we are not changing’ any law bub “ 
simply enacting а law where none existed: before. *« 


The motion was put and agreed to. E 

Tho Hon'ble Mr. Madan Gopal stated that вөгваш | 
amendments of which he had given notico, stood in tho 
list of businoss circulated to members : he dosired to pub р 
those amendments i in à somewhat altered form, as show? 
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(ош 
ч in the printed paper now placed on the table. The chan- 
9% ges made were more in the form and language than in 
d the substance of the amendments. 
| E 7 . . . 
щу His Honor the President said that, with reference 


п. to Rule 27 of the rules o f business, it was open to any 
| member to object to the proposed amendments being mo. 
ct ved in their altered form. 


a.c There being no objection, the Hon'ble member in 
at, | charge of the Bill proceeded to move the first amend- 
le. ment standing in his name, and, in doing so, said :— 
he “Tho first amendment which I beg leave to pro- 
od | pose is as regards the definition of the word “land.” Since 
18 land has become marketable under British auspices and 
his the scarcity of land with increase of population is making 
le; itself felt, the tribal feeling has changed and has taken 
of advantage of the policy and the feeling now is that а 
Mm cosharer has only a life interest in the land he inherits- 
18 а sort of general law ot entail. British policy has had its 

| last manifestation in the Land Alienation Bill introduc- 
E ed into the Imperial Council last year. That Bill con- 
fines itself to agricultural land only. Inasmuch as the 


^ 
E policy underlying these customs and the proposed Bill is 
2 the same, there does not appear to be апу reason why 
‚ these customs should cover a wider ground. But it is the 
609 opinion of some officers of great ability and experience 
E that the restriction as to alienation applies also to . the 
ill homestead of the village-to the houses and enclosures 


in the abadi, and, in deference to their opinions, І move 
that, for clause (b) of section 3 of the Bill, the following 
be substituted, namely— 


© (b) the expression “land” shall mean land which 
“Ін occupied or has been let for agricultural purposes 
“or for purposes subservient to agriculture, ог for pas- 
* ture, and shall include buildings and other structures 
2 *« on such land aud also land included within the limits of 
* village sites and buildings and other structures on such 
“Jand.” 

The Hon'ble Mr. Wilson said :—“ I desire to sup- 
port this amendment, which will have the effect of extend- 
ing the benefit of the Act to land and houses іп the vile 
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the village site.” 

The Hon'ble Nawab Muhammad Hyat Khan вай 
that he agreed with the Hon'ble Mr. Wilson in thinkin 
that the original wording of the Bill by which it applied | | fy 


to all ЖЕЛЕ immoveable property and not merely tol т 
as preferable, but the definition of th "i 


expression land now р! ‘oposed would remove any real ор, 3 
joction to the expression “ ancestral land,” as it would. 
cover the case of houses and land in the village sito. Hg. I» 
wished, however, to be informed whether if a person д 
owned agricultural land in village A and а house in thy. aT 
abadi of, but no agricultural land in, village B, the pro. ia 
posed definition ou extend to the house in bhe орай ој 
of village В? а 

The Hon'ble the mover replied that it would. 


| 


ancestral land, w 


The motion was put and agreed to. 


The Hon’ble Mr. Madan Сора! said:—* The nasi, 
amendment that І desire to lay before the Council i 
with respect to the starting time of limitation as provided 
for in the schedule. ‘Transactions which have to be con- | 
sidered may be divided into two broad classes. First, ü 
those in which possession is given, or agreed to be given, n 
2. e, in which a present right to possession is given by | 
the transfer. These are cases of sale, gift, usufructuary: 
mortgage and exchange. These, again, may be subdivid- « 
ed into (а) where possession is taken (b) where though « 
the right to possession is given, yet for some cause pos- | 
sessionis not taken. In the formsr case, limitabion | 
can safely run from the dao of attestation of. 
the transaction in the  Hovenue Records —(an ао | 
which takes place publicly in the village itsolf) or from. 
the date the alienee has acquired physical possession of 
the land. The second is the case which has presented 
somo difficulty. The question is put—what of those 4 
cases where a right to possession is given and уеб pos 
Session is not taken 2 If tim» were to run from tho S 
date of alienation, it would be. very hard on the re. 
versioner, as the twelve years may run out before ho be- 
comes aware of the transfer. There is the law con- 
Gained in sec. 18 of the Limitation Act which lays down 


A 5 en m p pora qu 


e 
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|! that if the parties to а contract intentionally conceal tho 
М fact of sale, in that case the revorsioner will be taken to 
l 8 have been kept from the knowledge of his right to sue by 
P fraud, and time will run against him from Wis moment he 
o discovers the fraud, 4. e., Obtaine knowledge of the trans- 
action. In my opinion this provision will amply meet 
such cases. But it has been thought by gentlemen for 
Ж whose opinions I have great respect, that there may still 
be cases that are not covered by вес. 18 and, in deference 
to their views, I propose that the following be substi- 
| tuted for the entries in the third column of the schedule 
to the Bill opposite the first articlo in the first column 


aid 


of the schedule, namely— 


* First—in any case іп which, at the time of the 


14 alienation, possession is given or agreed to he 
P3 2 o o 
E given" — 
xu “ (a) the date (if any) on which the alienation was 
id “attested by the revenue-officer having jurisdiction, in 


led ** the register of mutations maintained under the Punjab 
2“ Land Revenue Act, 1887 ; 

st, “ (b) ov, if the alienation has not been 50 attest- 
" « od—ihe date on which the alienee takes physical pos- 
by “session of the land alienated ; 


Í 
Ty * (e) от, іп cases not provided for in (а) or (0)-- 
id- © when the facts entitling the plaintiff to impeach the 
sh alienation first become kno wn to him. 


8- | : : 
E © Second —in the case of a mortgage without posses- 
nd 5 3 с s А 
Р 7“ sion—the date of the alienation.” 
of 
ў а ; 
TEN Тһе Hon'ble Mr. Wilson supported the amendment. 


E 


The Hon'ble Mr. Cunningham said—“ I should like 
of to suggest a slight alteration in the form of this amend- 
d ment. І should-prefer to see clause (b) placed before 
clause (а), so that physical possession should supply 
| the first, and the attestation in mutation proceedings the 
second starting point of limitation—th us following the 
- natural order of events. This would necessitate a slight 
| modification of language thus— 5 


* (а) the date on which the alienee takes physical 
% Ое од of the land alienated ; 


СС-0. In Public Domain. Gurukul Kangri Collection, Haridwar 


Digitized. by Arya Samaj ЕЛАНА ша апа eGangotri 


| 


. SH : d 
© oq оғ, if physical possession has not been tak 


te the date (if any) on which the alienation was attesta 


“ &oc., | 
as in the Hon'ble Mover's paper. | 


The Hon'ble Mr. Madan Gopal said that he бі 
no serious objection to the transpcsition of clauses | іа 
and (b), but it would, perhaps, Le better фо map 6 
all three clauses alternative rather tham Successiy h 
and toprovide that the earliest contingency, in poi t 


of time, should be the starting point for limitatig T 


The Hon’ble Mr. Wilson said he was afraid |. 
must object to the Hon'ble Mr Cunningham's m 
posal as it was the duty of the alienee to have 8 
alienation entered by a Revenue-officer and, if he fail: 
to carry out this duty, he should not benefit by h 
failure. а 


His Honor the President said—“ I think I mu 
overrule the amendment suggested by the Hon ble № ar 
Cunningham on the ground that it is out of ord in 
under Rule 27 and is objected to. I am not prepare сс 
to suspend the rules in order to admit of its Беш ат 


put to the Council, ^ 


The Hon'ble Nawab Mohammed Hayat Khan sal 
—“ I wish to propose a further amendment to clau 
(с) of the amendment put forward by the Нол 
Mr. Madan Gopal. On the one hand, no provision i 
made for making the date of the registration of thi 
deed evidencing the alienation a starting point for limi. 
tation, while on the other hand, the cases in whicl 
the period is to run from the date on which tho fact 
entitling the plaintiff to impeach the alienation firs 
become known to him, should be narrowed down as closely 
as possible as it is extremely difficult to fix the tim 
when the facts first come to the plaintiffs knowledge ° 
and the door to false evidence and hard swearing 
18 thus opened. I would suggest that the followin tha 
be added to clause (0, namely— nee 


* In case the deed is not registered, and, 


^ If it is registered, the date of registration, ” Ba > 
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The Hon'ble Mr. Мгдап Gopal thought thero was 
no serious objection to the proposed amendment. 


The Hon'ble Mr. Wilson said—«I am compelled 
sm to object to this alteration also. In all cases, when such 
s |. alienations are effected by registered deed, itis the 
шар duty of ihe alienee to have the alienation attested, and 
siy he should not be ina position to neglect that duty and 
po, then claim that the period should run from the date of 


tig registration, which may have been concealed from the 
| reversioners. " 


His Honor the President raid—* For ihe reasons 
ed given on the Hon'ble Mr. Cunningham's amendment, I 


all must disallow the Hon ble the Nawab's amendment also, 


B. The motion, as made by the Honble Mr. Мадап 
Gopal, was put and agreed to. 

mu The Hon'ble Mr. Mzdan Gopal said—“ The third 

M amendment which 1 beg leave to move is, that the follow- 

rde ing be substituted for the ertries («) and (^) in the 

ше column of the schedule to tlie Bill, opposite the second 

еш article in the first column of the schedule, namely— 


* First— If no declaratory decree has been obtain- 


sai ed— 

alls “(а) as in (о) above; 

bli “ (b) as in (b: above; 

UE “ (с) ог, їп cases not provided for in (a) “or 
thi ** (ф) —when the facts entitling the plaintiff to 
im. “ impeach the alienation first become known 
ich “фо him, or the date of the alienor's death, 
acti * whichever event happens first. 

wA * Second—If a declaratory decree has. been ob- 
ей “ tainod—the date of the alienor's death. " 

IME 


dg * The motion was put and agreed to. 
5 


ing The Hon'ble Mr. Madan бора! said—“ I now move 

inf that the Bill, as amended, be passed. I donot think I 
need make any further remarks in support of the motion, 

His Honor the President said— 

“This bill, which has for its object the settling of 

titles in cases where certain ancestral property has been 
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( 10) 
ct totho Customary Таж 
alienaticn is impugned 
on of the Chief Соц 
ihe peric d of limitatio Ao 


alienated by porsons subje 
force in the Punjab and such 
has heen necessitated by a decisi 
Punjab, passed in 1899, whereby 
for suits to dispute such alienation 
doath of the transferor, thus distuvbin 
the generally received notion that twelve years’ con 
tinuous possession gave a good title in such cases. "| 
result ofthe bill, which this Council is about to pas С] 
into law, will be practically to restore the twelve yem 
period of limitation instead of leaviig the period de Су 
pendent on the life of the aliencr. The case appea 
ө, but it has proved somewhat intricate, and I hay (а 
to the Honble mover for th 
pon it—and for th Hi 


s was ruled to com 


mence from the 


simpl 
to express my obligation 
time and pains he has bestowed u 
able exposition of the subject which he has given in hi 
speech, There can be no question that this small pie u 
. . . . t 

of legislation is much needed and will serve a usoft 
purpose. ” 
The motion was put and agreed to. m 

: 1 

ADJOURNMENT, 


The Council adjourned sine dic. (С. § М. Gazette.) 
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THE INDIAN STAMP ACT (No. II OF 1899) f 
WITH NOTES AND COMMENTARIES. 


In Five Hundred pages of Royal Octavo size 
BY 


М. М. MURZBAN | | 

Of the Middle Temple, Barvisler-at-Law (Bombay), Oficier d Academie @ Francaiy, | 
Price, Rs. 6-8 nett. 

OPINIONS OF HIGH COURT JUDGES. 


The Hon’ble Sir Lawrence Jenkins, Chief Justice (Bon) 
bay):—" Before writing to thank you, as I now do very sincerely, for you} 
book, I was anxious to look through it. It appeared to me to bea шо 
complete commentary on the Indian Stamp Асі, «and will, I am зшщ} 


furnish valuable aid to those who have to consult the Act,” 


The Hon'ble Mr. Justice Parsons (Bombay):—". * = Jf 
must have been а groat task to bring out a Book so fully, annotate 
as yoursis, but you have succeeded, and, I hope, will be fully comf 
pensated for it cannot fail to be most useful to all who have to do 
anything with the Stamp Law." 

The Hon'ble Mr. Justice Candy (Bombay :—" * * 


You seem to have spared по labour in your researches, The ош) 
suggestion I have to make аб prosentis  *  * œ» 


_ The Hon'ble Mr. Justice Budrudin Tyebji (Bombay):-| 
“ І thank you for sending me a copy of your new book on the Stamp Ас) 
No, IT of 1899. I fear it may be very long indeed before I get tim} 
enough to go through the book, but I feel, from the general character} 
and get-up of the book, little doubt that it will prove very useful 0) 
legal practitioners,” 


Тһе Hon'ble Mr. Justice Russell (Bombay):—* * 
It will I am sure, be a useful compilation for mo to refer to. * * 


The Hon'ble Mr. Justice Bannerji (Allahabad):—“ *. 
The work is neatly got up ; the notes are copious, and the work ҰШ) 
l hope, be useful to practitioners," 


The Hon'ble Mr. Justico Aikman (Allahabad) :—* i havi} 

to thank you for your handsomely got-up volume on the Indian Stampi * 
. Act, which I have no doubt will prove a valuable work of referencji 
in regard to the subject with which itdeals, * * ж” L 


To be had from :— 


KISHEN CHAND SETH, 
PUBLISHER, 
LAHORE. 
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221990 


----. 


————— 1882, Section 13 EXPLANATION 5—Res-judi- 
oreclosure proceedings under Regulation X VII of 1806 — 
redemption after expiry of the year of grace. 


ші for 


Ше land in suit was mortgaged by the, father of the plain- 
19 defendants. Proceedings for foreclosure were taken : 
; before Regulation XVII of 1806, was brought a 
orce in the Pnnjab which was donein 1872. Kale 
brother of the plaintiff, sued for the xedemption ofc te 
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the mortgage after tho yearof grace had expired. On appeal 
the Chief Court decided— P. R. 21 of 1870,-- that the suit was 
not maintainable in face of the foreclosure proceedings, bur 
‘the mortgagee must bring a anit to complete hia title, and 
that in that anit the plaintiff Kale Khan wonld he able to 
raise any objection to the foreclosnre proceedings or any de- 
fence on the inerits, which could be raised during the year of 
grace. ln that snit objection was taken for the defence that 
Kale Khan was only опе of the four sons of the mortgagor and 
the others were nou made parties Kale Khan submitted that he 
would put in a Mukhtarnamea for his brother, the present plain- 
ТАШ or produce him іп person, and stated that, the сии was 
brought or behalf of the other sharers also und with their consent 
but it appears the present ріліп Ж never appeared in Court,and 
that no formal notice was ever served ou him. Later on, the 
present plaintiff with others sued forn declaratory. decree that 
the mortgage still subsisted, but the snit was dismissed aud 
the court remarked thatif theplaintiii was not bonnd by the 
former decision, P. №. 2) of 1870, he could bring н suit for 
redemption. 


Tho present plaintiff brought a suit for redemption. 


Held, that the snit was mob barred by the doctrine of Res- 
judicata as laid down in Section 2,Civil Procedure Code, Act VITI 
of 1859, which governed the case, on the ground that the pre- 
sent plaintiff was mota party to the first suit and he had no 
notice of it. 


Held, further, that the suit for redemption by the present 
plaintiff was maintainable; the Court observed that the fore- 
closure proceedings being merely ministerial and carrying no 
final judicial sanction, itis open to a mortgagor to bring a 
suit for redemption after expiry of the year of grace, and that 
he would be ontitled to a decree, if he proved hix claim on the 
merits, and that the foreclosure norice was for any reason not 
good or conclusive against him or for othe’ sufficient cause. 
P. R. 15 of 1883, referred to 205 


s. 206 (1)--Лаеевноп of decree— Right of 
maintenance and residence — Saleable interest. 


In execution of n decree for . costs the plaintiff-decree- 
holder sought attachment and sale of a house in which the 
defendant-judgment.debtor resided, 


The jndgment-debtor objected to the attachment on the 
ground that the house was wakf and he had no proprietary in- 
terest in it, but merely a right of maintenance and residence, 


which was exempfed from attachment aud sale under section 
266 (1) Oiyil Procedure Code, 
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ae ter. of fact it had been decided іп. the suit, {о 
As | ЕТЕ ео related, that the plaintiff was entitled, as 
уш а to the property claimed, which iucluded the honse іп 
rS and the defendant was entitled as 2 dependent of the 
Ei io to which the property belonged, to right of mnintenanco 2) 


and residence only. 


Divisional Judge disallowed tlie objection on. the 
eronud that the defendant-judgment-debtor was estopped from 
saying that the house conid not be attached as it Was wakf, 
ОЙЛЕ ‘ibe plaintiff being Mahan and entitled to the rever-^ 
sion of the house could attach and sell it to recover the costs, 


and the sale would be for necessity. 
Г 


The 


Holl, that Section. E 266, Civil Procedure Code, requires a j 
(0 preliminary condition to attachment that the property sought 
to be attached should be saleable, or that over if or its. profits 
the judgment-debtor should have n disposing power which ho 
may exorcise for his own benefit ; and that the defendant's 
‚ interest in the house, which was merely a tight of residence 
and maintenance, was not capable of attachment, as the defend- 
‘ant had no disposing power over it. 


Held, also, that the defendant had а sufficient interest іп 
the institution to entitle bim to object na against the Maliant, ZU 
‘that the house аз wakf property could not be sold,. though the 
decree was against himself; and he was поб estopped from 
taising the objection. 


- Held, further, that since the defendant had по saleable 
interest iu the house, the question of necessity did поб avise. - 209 


pu Section 629 — Revision — Punjab Courts Act, 
1899, Section TO A — Order to furnish copies under Section 6 Act 
XVIII of 1891. | 


‘Held, that the order passed by the District Judge to the 
. Agra Bank, to furnish copies of the entire account of Mr. H 
from their books, though nob proper was not open to revi- 
. sio» nnder Section 622, Civil Procedure Code ov Section 70 v 62248 
= A. of the Punjab Courts Act 1899. Ez 


Tho proper course was to allow the inspection of the 
Bank books.of the whole account, and then to permit copies of 
all outwies, which it was considered necessary to have alter ү 
Inspection, 22 осо BE 290. 90 


... e 


(14 
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Held, that the petitioners’ conviction under Section 188, Indian 
Penal Code, for dissheying order passed under Section 
133 and made absolute under Section 136, Criminal Proce- 
dure Code, prohibiting them from carrying on their trade as 
prostitutes on the public roads was not illegal. 


П 2 Ў YA 
Held, also, that tho order fell within fhe scope of Section 
138, Criminal Procedure Code, and having boen made absolute 
and being subsisting, its disobedience was punishable, even if 
its legality were not fully established. 


Held, further, that the service of the notice noi having: 
been strictly in accordance with the provisions of Section 134 
did not а ес the legality of the conviction as it appeared that 
=- the order had been previously communicated to the peti- 


tioners. 
f 24 д T 
Т.Т. №. XVI, Cal. page 9, referred to d 2.94 Cr, 
у 
ош шы: os 1898, Бпотох — 427 — Revision Discharge 


—Furiher snquiry. 


Where a Magistrate iu a ease under Section 2379, Indian 
‘Penal Code, after recording all the evidence discharged the 
accused and the Sessions Judge ordered further sntniry un- 
dev Section 437 Criminal Procedure Code, the Chief Court 
on revision set aside tho order of the Sessions Judge with 
the observation that the accused was tried fully and carefully 
and for all practical purposes acquitted. Ho was technically 
‘discharged ’ but tbe enquiry was complete Ent 81. Ore 


ome 1898, Section 497-- итіһет enquiry without 
further! evidence. 
i 
Held, that a case may be sent to the Lower Court for farther 
enquiry under Section 437, Criminal Procedure Code, even 
though there may be no further evidenco which елп be 
produced on behalf of the prosecution < oo Or 


Custom—Abadi—Louse built by non-proprizlor—Right to сесі 
Moura Ali Beg, Lehsil Nowshera, District Peshawar. 


А Held, that if was not proved that by 


Я ) custom the plain- 
tiffs, proprietors of the 


site in the village Ali Beg, Төһеі 
eA Nowshera, were ent: to eject the defendants from the house 
occupied by them, which they had bnili or largely improved, 
ES either at their will or for иге to pay dues, render services, &c.' 246 


: Adoption — Dasesh Khel A fghans of Banda Тайай, 
Kohut Dish act Declaratory suite Speajic Relief Act 1877, 
026 : Section 42— Canceliatzen of a deed of adoption, е 


YA 
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Held, that а custom allowing cancellation of adoptions : 

eli i т< > a "l'ahsi at Distr ers 

“among Davesh Khel Afghans of Bands. Pahsil, Kohat Distr ich, : 
was noś established, and the тіліп Уа suit for a declaration 
that the deed of adoption exetured by him be cancelled was 


} » 1 ‘one бач 41 - t ie 
dismissed on the ground chat no god reason was shown for i 
granbiug the xehet prayed ... icd D e 214 E 
(=) 


Claim Әу Chamars for value of а buffalo skin against 
the owner of the bvffalo. 


Plaintt-, chamars, claimed Ri. 10, the vaine of a buffalo 

м skin, aliegine that thay were entitled tothe skin onder a 
condition of the Wajib-ul-arz, anl because they tad rendered 
customary services ( беда” ) to the defendat. 


Held, that such oa claim wis enforcarhle. Plaintiff mere. 

Я CUT. claims to be vwd fer the labor in. the customary manner 
Í deseribed in the Wajib-wl-arz, anil it cannot be said that sich DE 
a custom is unreasounble or otherwise invalid. : T 


Punjab Песоға No. 2 of 1896 and No. 49 of 1897 distiu- ; 
guished js 262 tes . ЛОВУ асай 


‘ 


БЕК ЕЛ eid, mai riage— Chiüdren irealed as legitimate. WA лж 


“Found that by custom amoug Кайлап Jats of the Gurdas- У 
m pur District, when a man takes the wife of his deceased - 
22 brother into his house without any marriage ceremony and 


she bears him children, such children are treated in all - 
"respects as legitimate s.. dx 565 хо О 


——Khuncdanadi—Gift by widow in favor of her deceased 
= husband's brother's daughter in the presence of the brothers son — 
— Arains of Ludhiana Tahsil 4 


The question at issue in this case was as to the validity) 
© оға gift made by a widow in favor of ber deceased husband’s ' 
. brothers daughter, the parties being Arainsof the ludhi- | 

ana Pahsil. 16 was pleaded that the douee never left the house 
Of her father and succeeded to the estate of her father's brother 


Jn preference to collaterals aud ihe giit merely accelerated 
_ the succession. : 3 


eld, that no question of - Khanadamadi could avise. The. 
essential featuro of tho custom of Khanadamadi is Шаб in | 
default of male issue a proprietor may take his daughter and | 
her husband to live with him in order to supply the want of - 
al and itis quite inconsistent with the idea unde 

' custom of Khanadamadi thata daughter he 
be able to acquire any rights of succession in tho | 
ou EUR = E on Li s NS LEE >. 
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Held, therefore, that the gift was invalid for the donee’s father 
had a son living when the gift was made. ғы YA 


Custos -Succession —Non-agricullurist Khatris of Btala, District 
RET Gurdaspur— Daughters, Daughters sons and brothers ~Decluratory 
suit — Collusion of newt heirs — Might of nore remote heirs to Sue, 


Held, following Punjab Record No. 69 of 1895, that though 
under the Punjab Laws Act, the primary rule of decision is 
custom, it has to be decided whether there is any custom 
applicable to the parties ; that there is no presumption in 
favour of existence of custom in the cise of high caste Hindus 
who ave non-ayriculturists and residents of towns, and in the 
absence of established custom Hindu Law has to be applied as 
the personal law of the parties. 


By the evidence on ihe record it was nob proved that Lahori 
Khatris of Batala were governed by custom iu matters of 
Succession. 


Held, further, that collusion between the, widow and the 
next heir ін nob necessarily to be presumed, to give the more 
remote heirs right to sue to set aside the alienations made by 


tlie widow 090 сос ee 2 T 
DECLARATORY SUIT : See CUSTOM, ADOPTION ... vi E 
к-------------: See Custom, Succession "e YA 
Рѕснлков : See Criminal Ркосвоове Соры 1898, s. 437 hoe 

_ Execution oF DECREE : See Civit, Ркосероке Cope, s. 266 (1) Rye 
Girr: See Custom áo те 7 iss 


хоо L^w—Sulv FOR DISSOLUTION ок MARRIAGU: See (МАУ 


Contract Аст, 1872, s. 23 27% oce сос 
, 1хртах Сохтклст, Аст 1872, биспох 23—Hindu law—Snit 


jor dissolution of marriage and for damuges called chor pith—Ante- 
nuptial agreement to the effect that the husband was to let go his 
wife on breach of Certain conditions, 


Held, that it is contrary to the policy of the law as ndminis- 
tered by British Courts to alluw parties to a contract to avoid 


аА а marriage ou the breach of a condition embodied in the 
agreement о nc! YA aue х0 
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INDIAN Бүйен Act, 1872, s. 91 and 92 ; See PRE-EMPTION 31.2203 


хл, борк. 1800, s. 158 : See Criminan Procepure Code, 


b Pi 
; 1898,15. 122 as m E .. 24 Cr. 
Jemrsproriox оғ Сіуі AND Revexce Сопптя: бей Punjab Laxo X 
E RovgexuE Аст, X VIL or 1597, s. 117 алта, 6229568 
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"UMITATION Act, 1877, Section D, — Appeal filed after the pres- 
: ? zs RE, P 
cribed period — Sufficient canse. 


Both plaintiffs and the defendant appealed tothe Division- б 
al Court against the decree passed in the suit by the Dis- 
trict Judge. The appeals were heard on different dates and. 
Separate judgments were passed, on the 140 March 1895 in 
the defendant's appeal, and on the 1st May 1895 in the 
plaintiff's. 4 


The defendant tiled further appeal on the isi April 1895, 
against the decree passed in his case on the 14th March 
1895. : 


The defendant also fled оп the 15th April 1897, farther 
appeal against the decree pnssod by the Divisional Jndge iu 
the plaintiffs’ case on the Ist Мау 1892. 


Objection was taken that the appeal filed on the 15th 
April 1897 was barred by limitation. ` eU 


Held, overruling the objection, that there was suficient 
cause for the delay ; the appellant may have thought that 
he would get all ihe relief he wanted in his appeal 
— fled on the Ist April 1895, before the decree in the plaintiffs’ 
. Case was passed. б. E bi .. 206 — 


TON Аст, 1877, Secoxp Scaesute Автісгв 97 AND 116: See XR 
IoRTGAGE... 5 cin aD .. 201. 


TION : Ses PREEMPTION : ERN 


ТЕЧЕ > —À 
ч ; ^ m PRORA: 
ХОШ Liw —ANTR-NUPTIAL Agacetenr: Gea Inpiax 
ONTAOT Аст, 1872, а. 23 dose. ELE 
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MORTGAGE=—Suit to recover mortgage-debt by sale of morigaged 
property- Property sold to realize Mumcipal taxes— Personal 
claim— Limitation Act, 1877, Second Schedule, Articles 97 and 
116. 


Тың was a suit bronght о» the 7th Angurt 1896 by the 
mortgagee against the mortgagor, fir recovery of the mortgage- 
debt by anle of the mo: tgaged prope: ty, ani from the mort- 

agor personally, based on a registered mortgage deed, dated 
the 29th Jaly 1886, which provided that the debt was payable 
within two years. On the 15th August 1890, the mortgaged 
property then in possession of the mortgagee, was sold for 
non-payment of Municipal taxes and perehased by the son of 
tho mortgagee. 


Feld, that the plaintiff had no claim against the mort- 
‘paged , property, which was sold for arrears of Municipal 2 
' taxes free from all ineumberances. i 


Held, further, reversing the. decisions of the Lower Courts, 
that as regards the personal claim for the umount dne on the 
mortgage, Article 97, Second Schedule, Limitation Act 1877, 
was applicable, and the plaintiffs had under that Article and 
Article 116, six years to bring their suit from the time when 
the mortgaged property was sold and they were dispossessed 
on the 7th November 1890. E СУ 201 


Моптвлсв — 040048 of assignees of sub-mortgages. 


Held, by Full Bench, that a purchaser of л sub-mortenge 
of property is entitled to relain its possession against the re- 
presentatives of the original mortgagor, until the amount due 
on the sub-mortgnge is paid off ; and he is not obliged to seek 
his remedy against the transférrer, 4. e, the original mortgagee 


I. Т. В. XX Mad. р. 35 followed. 


Record 12 of 1895 dissented. 


1.1. R. XVIII All. p. 113 and XX Bom. p. 549, Punjab 


Municipan Tax: See Mortage es ^ EO 


PrxADINGS — Paint containing inconsistent allegations. 


Held, that where the plaint сопбиіпой a patent inconsisten- 
су the plaintiffs’ onse should hive been thrown out in accor- 
dance with the legal mazim allegans contraria non auditure. 196 


Pre. ruprion— Limitation— Oral sale— Subsequent unregistered and 
* vegistered sale deeds— Oral evidence to 17076 unregistered deed— 


Ота! evidence to contradict dect ment— Indian Evidence Act, 1879 
Я Ї Ў 
Sections 91-92. 5 
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2 m z B а . +1 
‚ың claim for pre-emption was dismissed Бу the 
| The pn as barred by limitation. It was found that 
YA Division ы the registered sale deed in 1895, oral sale of the 
previo ^ ie had been effected in 1892, and the defendants 


ur n iu possession ever since. А snle deed was also 
had i on the 22nd July 1893 but jt was not registered. 
executet 


the right of pre-emption accrues as soon аз a 


| Held, that whether a deed is executed or not ; and the suit 


anle 18 com ple! e, 
] was not barred. 


| farther, that though the unregistered sale-deed was 

| Held. adinissible in evidence, the fact of the sale, though not the 

Ж (ains could be proved ali unde, under Section 91, explanation 
ierms, 


T, Evidence Act 1872. 


The sale deed recited that the transfer was made іп pur- 
guance of» previous contract of sale, held, that it was com- 
petent for the defendants to show that the recital was wrong. 


[Punan Courts Аст, 1899, 8. 70 A.: See Сїт. PROCEDURE Сорк, 
| Аст XIV оғ 1852,5. 622 М 


Jurisdiction of Civil and Revenne Courts— Suit for declaration 
of title to Land— Question of title. 


Wali and others, in partition proceedings, claimed that they 
were entitled to a share in lands partitioned some 25 years аро, 
but got no share, aud that it may now be made good to them 
out of the joint lands sought 10 be partitioned, Ayub and 
others, plaintiffs, sue for a declaration to the effect that the 
defendants are not entitled to urge their claim. 


It was objected that the Civil Courts had no jurisdiction to try 
the suit. 


| Hed, that although the Revenue Court might have decided 
IL this suit under Section 117, Land Revenne Act, on the 
Civil side, it was acting within its powers in referring it toa 
Civil Court and acted correctly in doing so. The question 
being not one simply of paitition but as, one affecting the extent 
of the rights of parties 2. e., of title to, and the amount of, land 
to which certain persons are entitled on ,partitiou, (116, case 
was triable by a Civil Court EX 


DESTION OF TITLE: See Роһкгав Land Revenue Act XVII or 
1887, в. 117: 5 E TE 5 
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ЕЯ INDEX, 
ч Page, 
Res-supicara: See Civic Procepurs Cope 1882, в. 13 .., e 00; 0 


Revision —4 ppsllate Court not noticing wl the бога grounds 
of appeal -—Muterial irregularity. 


The Chief Conrt in the exercise of its revisional juris- 
diction seb aside the арреПабе judgment of the District 
Judge aud remanded the appeal for retrial, holding that there 
was a material ivregulavity in the District Judgo’s judgment 
inasmuch as he entirely failed to notice some of the grounds | 
of appeal. aS quc D 255 ...1900 || 


кҡ-------- Sve СкіміхА, Procevurn Cope 1898, s. 437 ЖОЮ 


------ Jnhancement of fine on appeal. 


In this case the accused Hasana and Nabi Bakhsh were 
convicted under Section 70 Act XX of 1591 and each of 
them was sentenced with Ra. 75 аз line by tlie Cantonment 
Magistrate, Amballa. On appeal the District Magistrate, Am- 
baila, maintaining the conviction, fined the two accused Rs, 150 
jointly. ) 


Held, that the sentence passed by the Districh Magistrate 
was illegal, on the ground that 16 amonuted in each case to an 
enhancement, The sentence passed ou Hasana was remitted 
for want of suflicieut proof of guilty knowledge. 2. 92 Unf 


—— See Сіуір Procepurn CODE, s. 622 YA 2. 287 
SaALEABLE INTERESI : See CIVIL PROCEDURE Copt, s. 266 (1) vee 209 
SPECIFIC ЕЛЕЕ Аст, 1877, s. 42: See CUSTOM -- ADOPTION .. 214 
Succession: See Custom En isi е SWAI 
бөргісішуі Cause: See Dimitarion Аст, в. 5 т i2 


SUIT ког A DECLARATION OF TICLE To Lanp: See PUNJAB Land REvE- 
NUK Аст, XVII or 1887, s. 117 


... ... ve СА 
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Before Mr. Justice Anderson. 
- CHAIT RAM,—(Drrendann,)— AP PELLA NT, 
Versus > APPELLATE SIDE, 


Mussammat N ATHI,—( pean) eee IUE 4 
No. 1061 of Б oe 2 
Indiam Contract Act 1872, бес „53 “Hindu lave Shit 
for dissolution of marriage and for дата сова) le-ókavipit homi = 
nuptial agreement to the effect that the Musa was о 14 ga his 
wife on breach of Certain conditions. М ыы a v, 


B 


Held that it is contrary to the policy òf. the lawas adminis. 
tered by British Courts to allow parties to a Contract to avoid 
а marriage on the breach of a condition embodied in the 
ngreement. 

Further appeal. from the order of J. G. Silcock, Esquire, 
Divisional Judge, Hoshiarpur Division, dated the Slat 
May 1899, confirming the order of О. H. Hariison, Esquire, 
| District Judge, Kangra, dated the 22nd February 1899. 


Bakhshi Jaishi Ram, Pleader, for appellant, 


JUDGMENT. 


= ANDERSON, J.—In this case а woman of the гато" Bth Jany. 1900. 
caste, belonging to Kulu, has sued for dissolution of mar-. 

riage and for Rs, 100 damages, called Chor pith, for not 

observing the conditions of an agreement. made prior to. 

marriage. Both Courts have concurred in granting a 

decree on the suit which was filed after Chait Ram had 

put in a suit for custody. 


3 In appeal, it is contended that the decree so fanas 
| it decrees dissolution or “ separation," as the District: 
i Judge has phrased it is without jurisdiction, as there is 
| no law which authorizes the passing of such a dé- 
E. cree, If it сопа be shown that persons inc the 
Р ооо those concerned іп the present case are; 
| md by a custom which allows the wife under certain | 
Шы WA to demand a dissolution of , marriage, I 
B wot have. 9 prepared to hold that a Punjab Court might 
COME d Ain But in the present case the par- 
hou aay indus as indicated by their agreeing . to be 
ne" Yan oath taken in the Temple of cR whg 
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'the defendant cancelled, alleging that he had violated 
the conditions of a bond executed by him before 


the plaintiff and her friends resided, or in case of cruelty, 
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ің the same ав Ram Chandarji, ап incarnation of Vishnu, | 

and the suit is based, not on the existence of апу custom | Т 
contrary to or in modification of Hindu Law, but {з ii 

‚ founded on the pre-nuptial agreement. That agreement 
provides that Chait Ram is not to marry an additional | 
wife, and is to treat plaintiff kindly,and not to ask her tọ | 1 
live a$ Dugilag instead of Sultanpur, and if he break his ib 
agreement he is to be bound to let hergo. Gr anting that B 
Chait Ram had broken all these conditions, which is nof | ІР 
admitted, it would not apparently justify a Court in de. | " 
creeing dissolution of marriage or separation. Possibly i 

the woman might be entitled to ask for specific per form. 
ance of the contract, and that Chait Ram should be or. | as 
dered to divorce her, always provided that divorce is re. | in 
cognized by the law under which the parties concerned ,| 18 
live. [5 
There appears, however, to be grave reason to doubt | ү 
whether an agreement such as the present, is one which | * 
can be recognized by our Courts | A 

Ina case which came before the High Court of 
Calcutta, reported in 11 B. L. R. page 129 and also in 6. 


20 IV. R. 49, plaintiff sued to have her marriage with 


marriage with her, by which he engaged to consider 
the’ marriage void if he ever left the village in which 


or in the event of his marrying О Судан о 
succeeded in obtaining a decree іп the Lower Appellate 
Court that of an Assistant Commissioner and Subordi- 
nate Judge in Assam, who held that he could take 
cognizance of numerous decisions of the local Courts 
in Assam, by which the rights of the so-called Hindi 
inhabitants of the Province to the privilege of divorce | 
had been.recognized * * * and that whatever | 
the provisions of Hindu Law might be as regards the’ | 
inhabitants of Bengal, it was clear that so far as the | 
question of divorce was concerned, it failed to agree 
with local usage in Assam &c. 


It. was argued for the appellant that divorce 18. | 
not allowed by Hindu Lew: that, even if there wert [| 
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фут 19007] CIVIL JUDGMENTS. 195 
Mar” 


So ae /+ 
А custom allowing divorce, it could not prevail against 

tho express provisions of the law and that there was , 

1 


по evidence of such а custom. 


= 


The respondent argued that the Assamese were 
nob strictly Hindus and not bound by Hindu law, that 
st could not be said the contract was immoral as there 
iga law allowing divorce, and that the Court had 
power to take cognizance of the local custom and 
‘when that is proved, it overrides the strict letter of 
the law. 


С Ооз Мы 5-2 x 


сл се ӨН ДЫ, ы; 


It was decided, without going into the question 
| as to how far Hindu Law might be modified by usage 
in Assam, that it is contrary to the policy of the 
law as administered by British Courts, to allow persons 
by a contract between themselves, to avoid a marriage 
on the happening of any event they may think fit 
| to fix upon; that persons subject to our law cannot 
be allowed to alter or evade it in such a way and’ 
| that no suit could be maintained on such a bond. 


rn У 7 
| The above was by Sir В. Couch, C. 7. The other 

| pan Judge, Kemp J., in concurring, added “ one of 
a з conditions of this bond was that if the husband, cal 

, Wao is а Hindu, married again his first marria 
|" would b ic d A 
E. l Ө considered null and void. Now supposing . .^* 
Me lady, who now sues to have her marriage cancelled 
| appen er 1 1 

Я ЕЕ ей to be barren, the husband, if this contract 
‚°Т° one which could be enforced, would not by 
re t j { 
E that contract be able to marry again, 
| TERN шасы : 2 
СЯ running the risk of having his marriage 
Т С e first wife cancelled. І think such a contract 
„ШӘ contrary to the policy and spirit “of the . 
Hindu Law.” 


> ; ; 
7 үсе oe similarity betweon the cases and 
E. kc; = x Qu although Section 5 of the Punjab 
| decido] E p for disputes ES 50 marriage being | 
is Eu is m in the first instance, and by Hindu | | 
UL Pon us modified by custom, such custom 
OWever ы avene morality or public policy and 
| X the notions of people in Kulu or elsewhere 
1 Such subjocts, ib ig nob for. our Courts to 
“1998 against a positive legal enactment. Seas 
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tion 93 of the Contract Act contains the law applicable | 
to contracts of this nature, and as the suitis based op | 
contract and not on custom it clearly fails. I wona | 
not however hold Mussammat Nathi might not have | 
pleaded іп bar of the custody suit any of the allega. |. 
tions as to ill treatment, &c., contained in her present | 
plaint but she cannot sue to ELS а contract which | 
is: contrary to public policy nor enforce а penalty an. 
nexed to its breach. Sho has borne children to Chait | 
Ram but no son, so apparently Chait Ram might pro- | 
perly marry another wife if he think fit (I think it is 
not alleged that he has done 80). | 
Р.В. 20,0f 1878, although a case amongst Muham- | 
madans is relevant as showing that a similar agreement 
was pronounced by this Court to bo contrary to public 
policy and (in itself) no answer to a claim for custody, f 
“he appeal must be accepted and the orders оЁ the | 
Courts below reversed, the suit being dismissed with costs 
against plaintiff throughout. ‘The order is eo parte. 
Appeal accepted. 


Before Mr. Justice Anderson and Mr. Justice Robertson. 

HARI CHAND AND OTHERS, —(Puaintivys),— 

APPELLANT'S. 
BA rPELLATE SIDE. E i Versus. 
THE MUNICIPAL COMMITTEE OF JALALPUR 
ЈАТТАМ— (Drrundant),—RESPONDENT. 
Case No. 565 of 1897. 

` Pleadings —Plaint containing inconsistent allegations. |, 
"Held, that where the plaint contained a patent inconsisten | 
cy the plaintiffs’ case should have been thrown out iu accor. 
danée with the legal maxim allegans contraria non. auditure- — 
Further appeal from the order of Sardar Gurdial Singh | 
Man, Additional Divisional Judge, Jhelum. Division, ab | 
Sialkot, dated the 18th March 1897, affirming the order ji 
Мт. Kirthi Singh, Additional District Judge, Gujrat, due 
the 21st August 1897. 


Вари К. P. Roy, and Lala Ishwar Das, Pleaders, " ! 
Mr. Shimbu Nath, Advocate, for appellants. ў 


atr. Shah Din, Advocate, for respondent. 
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JUDGMENT. | 


This is а case in which the represen-12th Decr. 1900. 
o claimed to have granted land for, 

SR -. purpose, viz., а market in 1857, sue the Munici- 

| * [ши ү узда management the market still subsists, 

| ү Ен a sum of Rs. 1,020, alleged to have been rea- 

e since 1891, from the persons selling goods in the 


market against plaintiffs will. 


ANDERSON, 7. 
es of а person wh 


aintifis allege continuous possession and, at 


The pl ^ : 
admit that their representative made 


the same time, s. 
a grant for a publie purpose. 

he First Court has held that Amir Chand agreed to 
have a public market established on the ground, without 
reserving any of his rights, which was tantamount to a 
transfer by gift, and it also held that defendant had been 
in adverse possession for more than twelve years, and ‘had 
distinctly asserted this in 1888. 


We think there has been some confusion іп: raising 
the proper issues in the case, but this is mainly due to 
plaintiffs’ allegation of possession which appears con- 
trary to his allegation of grant. It was this which led the 
defendant to put in a plea of adverse possession, and it 
was at the suggestion of plaintiffs’ counsel that the fifth , 
issue was fixed and the attention of the Court diverted 
from the inconsistency in the plaint. - AS 


Itis clear that plaintiffs or their representative have" 
had no such possession as to entitle them to realize rent, 

and have never roalized it. In 1862 Captain Paske, then 

Deputy Commissioner, refused to allow Amir Оһала to 

levy dues. The payments to the Bawa: sitting at plain- 

tiffs’ Thakardwara are found (and we think rightly found)’ 
iobe voluntary offerings. "We are not concerned. with 

tho question, whether the Municipal Committee was well: 

| Advised in 1891 in imposing a tax on the persons using 
| themarket. — ң | ; 


It is enough for tho decision of the case to take the 


Б unt, Which 15 disingenuous in the extreme and contains 
Lu Patent Inconsistency. In accordaice with the legal 
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109 of 1887, we have no hesitation in ruling plaintiffs оць 
of Court from the first, and this plea was taken by defen. 
dant and made tho subject of the first issue, The learn. 
ed pleader for appellants, suggested that at all events 
plaintiffs might get а decree declaring their rights ag 
representatives of the original grantor in accordance 
with their final prayer for other relief to which they 
may be entitled, but we seo no reason to accede to this 
suggestion. 


The appeal is. accordingly dismissed with costs | 
throughout. 


Appeal dismissed. | 


Before Mr. Justice Gordon- Walker 
PARTAB SINGH,— (DerExpANT) —PETITIONER, 
Versus. : 
BARU AND ОТНЕН8,--(Рьліктірее) 
RESPONDENTS, 


APPELLATE SIDE. 


, 


Case No. 1975 of 1899. 


Oustom.— Claim by Chamars 


for value of a buffalo skin againtt 
the owner of the buffalo. 
Plaintiffs, chamars, claimed Ry, 


10, the valno of a buffalo 
skin, alleging that 


they wero entitled to the skin under a 
condition of the Wajib-ul-arz, and becanse they had rendered 
customary services ( begar ) to the defendant. 


Held, that such a claim was enforcenble. Plaintiffs шеге. 
ly claimed to be pnid for the labor in the cus 
described in the Wajib-ul-arz, a 
a custom is’ unreasonable or oth 


fomary manner 
nd it cannot be said that such 
erwise invalid. 


Punjab Record No. 2 of 1896 aud No. 49 of 1897 distin- 
guished, 


Petition under Section 622 of Аф XIV of 1882, for | 
revision of the order of Mian Nizam-ud- Din, District Judge, | 
Ат айа, District, dated the 114), February 1899, confirming 


the order of Bawa Gurdit Singh, Munsif, 2nd class, Amballa, 
dated the 22nd December 1898, ' 


> эче, 
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Sardar Krishen Singh, Advocate, for petitioner. 


Mr. Sham Lal, Advocate, for respondents. 


JUDGMENT. 


under Section 622. The plaintiffs, chamars, claimed Rs. 
10, the value of a buffalo skin, alleging that they were en. 

titled to the skin under a condition of the Wajib-ul-arz and 
because they had rendered customary services (begar) to 
the defendant. They were given a decree for Rs. 6 in the 
First Court and the District Judge has supported the de- 
cision. ‘The case is easily distinguishable from P. R.2 of 
1896 and 49 of 1897, the former of which was on a petition 
under the SmallCause Court Act and the latter a reference 
under section 617, Civil Procedure Code. In this case 
the First Court framed an issue whether plaintiffs were 
sepis ot defendant and found that they were, and further 
that they were actually rendering the usual services to 
the defendant during the time that the animal died. That 
is a clear finding of fact and cannot be questioned here. 
In P. В. 2 of 1896, it was admitted that plaintiff had 
rendered no services. In this case plaintiffs, however, 

claimed the skin in return for services which they alleged 
they had rendered under the agreement that their ser- 
vices were to be rewarded in illis manner, and it is found 
that they did in fact render such services. Plaintiffs 
merely claim to be paid for their labour in the customary 
manner described in the Wajib-ul-arz, and 1% cannot be ar- 


gued that such a custom is unreasonable or otherwise in- 
valid. 


The petition is rejected with costs. 


Application rejected. 
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Before Мт. Justice Maude. 
RAM DITTA and another,— (DxvkxNDANTS),— 
PETITIONERS, 
Versus 
MAGHT,— (Pramnirr),—RESPONDENT. 
Case No. 1918 of 1899. 


Rivyz1on Sir, 


4 
` 


„Renision.— Appellate Court not notirirgall the imvortant 
grounds of aypeal— Material irregularity. 

The Chief Conrt in the exercise of its revisional juris- 
diction seb nside the appellate judgment of the Dishict 
Judge and remanded the appenl for vetrinl, holding that thera 
was а material irregniarity in the District Judge’s judgment 
inasmuch as he entirely failed to notice some of the grounds 
of appenl. 


Petition under Section 622 of Act ХІУ of 1882, for revision 
of the order of F. W. Birch, Esquire, District Judge, 
Hoshiarpur, dated the 28rd June 1899, offirming the 
order of Pandit Molak Ram, Additional Munsif, 2nd 
Class, Garhshankar, District Hoshiarpur, dated the 5th 
April 1899. 


Lala Sangam Lal, Pleader, for petitioner. 
Mr, B. C. Chatterji, Advocate, for respondent. 
JUDGMENT. 


20th March1900. Море, J.—There was a material irregularity in the: Y 
District Judge's judgment inasmuch as he entirely failed 
to notice some of the grounds of appeal, more especi- 
all grounds land 2, regarding the question of limita- 
tion, and payment of Court fees on the plaint. It is of 
course not always necessary to examine every ground } 
of appeal which a prolix or quibbling petition-writer | 
may choose to write, but itis necessary that the real | 
points arising іп an appeal should be examined when,[ 
they are stated in the appeal. 1 set aside the District 
Judge's order and direct him to rehear the appeal, and 
determine it in accordance with law. I make no orde" 
зв to costs, 


Application accepted, 
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s ore Mr. Justice Clark, Chief Judge, and Mew Justice Reid. 
HARNARAIN DAS and others,4/PraiNrirs)a— 
APPELLANTS, ~ zA ; 


51 n } 


\ 
e 4 


Versus 


SARUP LAL,—(DEzrzNDANT), 
Case No. 688 of 18 
Mortgaqe—Suit to recover mortga qe-debt ч origaged 


property- Property sold to realize Municipal tazes— Personal 
claim— Limitation Act, 1877, Second Schedule, Articles 97 and 


1 
4 

а, { APPELLATE SIDR 
ф 


116. 

This was a suit brought on the 7th August 1896 by the 
mortgagee against the mortgagor, for recovery of the mortgnge- 
debt ‘by sale of the mortgaged property, and from the mort- 
gagor personally, based on a registered mortgage deed, dated 
the 29th July 1886, which provided that the debt was payable 
within two years. On the 15th August 1890, the mortgaged 
property then in possession of the mortgagee, was sold for 
non-payment of Municipal taxes and perchased by the son of 
the mortgagee. 

Held, that the plaintiff had no claim against the mort- 
gaged property, which was sold for arrears of Municipal 
taxes free from all incumberances. 

Held, further, reversing the decisions of the Lower Courts, 
that as regards the personal claim for the amount due on the 
mortgage, Article 97, Second Schedule, Limitation Act 1877, 
was applicable, and the plaintiffs had under that Article and 
Article 116, six years to bring their suit from the time when 
the mortgaged property was sold and they were dispossessed 
on the 7th November 1890. 

= Further appeal from the order of F. A. Robertson, Esquire, 
Divisional Judge, Amballa Division, dated the 12th March 
1897, affirming the order of Captain б. C. Beadon, District 
Judge, Simla, dated the 12th September 1896. 


Ar. Ganpat Rai, Advocate, for appellants, 
ir. Turner, Advocate, for respondent. 
JUDGMENT. 


^ Стаяк, С. Ј. Wa agree with the Lower Courts in 
Е that plaintiffs have no claim against the mort- 15th Feby. 1900 
Ё god Property, which was sold for arrears of Municipal 
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i taxes, and the balance of the price of which was taken by | 


“was sold 


~ е Divisional Court will be paid by defendant, 
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plaintiffs. І 

Ав regards the personal claim for the amount dug | 
on the. mortgage, we think that Article 97, Schedule U, 
of the Limitation Act, applies, and that tho case ig | 
О Т D. JU XS Bom: 475, ала that plaintiffs | 
under that Article and Article 116, have six years to bring 
their suit from the time when the mortgaged property 
and they were dispossessed on 7th November 
1890. Tho suit was instituted on 7th August 1896 
and is within time. 

here were two causes of action for the personal 
claim for the amount due on the mortgage, ihe first 
arose'on 27th July 1888, and that is barred by limitation, . 
"ubanew cause of action arose when plaintiffs were | 
dispossessed on 7th November 1890, and the claim on 
that is within time. 

It is very possible, that if plaintiffs had remained in 
possession of the property they would have boen quite | 
satisfied with the property, and never tried to press for 
their’ money claim, but as soon as they were turned oui 
of the property a new cause of action arose to them for 
the money claim, and Article 97 applies. 

“We accept the appeal and holding that the personal 
claim for the money due on the mortgage is within time, 
we remand the case under section 562, Civil Procedure 
Code, for decision on the merits. 

The purchaser of the property at the auction sale, 
Bal Kishen, is the son of plaintiff, Harnarain Das, and it 
will be for the Court to consider whether he is joint with | 
plaintiffs, and whether the property was really bought by | 
plaintiffs, and, if it was, whether plaintiffs will not have | 
to give defendant credit for the market value of the | 
property before they are entitled to recover any money’ 
from him—see in this connection 1. 7. R, XVIL | 
All. 31, and the authorities referred to therein. | 

Court fee will be refunded, other costs of this and | 


Appeai accepted. | | 
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Before Mr. Justice Chatterji, and Mr. Justice Harris. 
MUTSADDI and others, — (PrAixTIPFS),— 
APPELLANTS. 
Versus 
DHANI RAM and others, — (DEFENDANTS) ;— 
RESPONDENTS. 


Case No. 554 of 1897. 


Pre-emption—Limitation—Oral sale— Subsequent unregister- 
ed and registered sale deeds — Oral evidence to prove unregistered 
deed — Ота evidence to contradict document —Indian Evidence Act 
1879, Sections 91-92. ; 

© The Plaintiffs’ claim for pre-emption was dism issed by the 
Divisional Court, as barred by limitation. It was found that 
previous to the registered sale deed іп 1895, oral sale of the 
ы. land in dispute had been effected in 1892, and the defendants 
had been in possession ever since. A sale deed was also 
executed on the 22nd July 1893 but it was not registered. | 


| PAPPRLLATE Sipe, ` 


Held, that the right of pre-emption accrues as soon as 2 


| sale iscomplete, whether a deed is executed or not; and the suit; 
was not barred. 


E Held, further, that though the unregistered sale-deed was 

| inadmissible in evidence, the fact of the sale, though not the 
terms, could be proved ali unde, under S 

| 3, Evidence Act 1872. 

| The sale deed recited that the transfer was made in pur- 

| Suance of a previous contract of sale, held, that it was com- 
petent for the defendants to show that the recital wag Wrong. 

Е F urther appeal from the order of p. 4. Robertson,. 

90% 30138 д , Iné д А 

| D zu Judge, Ainballa “Division, dated the 9th 

E TS 97, reversing the order of G: S. Lewis, Esquire, . 

Strict i 5 

мт Judge, Am^alla, dated the 4th September 1896, decree- à 


ection 91, explanation 


ing Plaintifs claim, 


| | YA Sangam Lal, Pleader, for appellants. M 3 

A | ^. Duni Chand, Advocate, for respondents. 

y" б : Ўсрамихт, ; 

SA TIER, J.—'Tae material f, ts ar Clently : 
| ыа; 2 al facts are sufficiently 
| "ted in the Judgment of the First Court, and there f Fey, 1900. 


|n 

- © need to re-capitulate them here, 
Т TAE dum suit has been dismissed inter dlia оп 
po HE of limitation by the Divisional Judge, and this’ 
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ін tho first point for decision in this appeal. This turns | 

‚ upon tlie decision on the question, when was the sale in ) 

favour of the defendants-respondents effected ? 

Тһе respondents pleaded that the transfer to them | 

took place under ал oral sale in 1892, since which they | 
had held proprietary possession. The plaintiffs rely | 
on the registered deed, dated 26th June 1895, and elaim | 
-pré-emption on that sale. The previous deed, dated | 
99nd July 1893, is unregistered and inadmissible in | 
evidence, and oral evidence of its terms is excluded by 
section 91 of the Evidence Act. 

Tho First Court found that the defendants were in | 
physical possession from sharif 1892, practically as | 
proprietors, as they paid no rent to any one, and that | 
there was no manner of doubt that from the date of the y 
‘unregistered deed of sale, viz., 22nd July 1898, their pos- | 
session was full proprietary possession. The records in | 
the District office relating to this land and the statements | 
of Mian Ilmdin, Revenue Assistant, and the patwari, 
clearly prove that defendants got possession from kharif 
1892, as proprietors, 

In our opinion the sale was complete, and the title 
to the property passed to the defendants when defen- 
dants accepted the offer of Government to sell the land 
for Rs. 2,500, and Government agreed to take the price ш 
instalments, and in pursuanco of this agreement the land 
was delivered over to the possession of the defendants. / 

If then, they took possession as owners in kharif 
1892, limitation began to run against the pre-emptors 
from that time. They took the produce themselves, 
exercised all acts of ownership that were possible unde! 
the circumstances, and subject to the right of lien of 
Government for the unpaid portion of the purcha* | 
money, could validly transfer the land to others. Thore | 
is no proof of any agreement between the vendor and the | 

=  vendees, that the title was not to vest until a deed of sale | 

EDO was drawn up and registered in due form. - This being | 
go, the sale should operate from the date of the acti | 

transfer and not from the date of the deed of sale. ӨШ” 

розе, for example, that in a сазе of this kind tho deed уй | 
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4 drawn up for twenty years after the delivery of 
Miis, isit to be assumed that the title passed only 
when the deed was executed ? Ог that for some reason 
or other, no deed was drawn up at all, as originally agreed 
on, but the vendee got his price, and the vendor held 
ssession for fifty years, is the title to be assumed never 


up 
ро 
to pass to the latter ? 

We think the right of pre-emption accrues as soon 
as а sale is complete, whether a deed is executed or not. 
In 62, P. R. 1879, it was held that the right came into 
existence when the deed of sale was executed, though 
it was never registered, and that the vendor and vendee 
could not defeat the pre-emptor's claim by rescinding the 
sale. The same principle applies here. If the right 
accrued, limitation began to run at once. There is no 
question that if the sale was complete in 1892, the suit 
is barred. 

We are further inclined to think, that though the 
unregistered sale of 22nd. July 1893, is inadmissible in 
evidence, the fact of the sale, though not the terms, can 
be proved ali unde. Tho terms of the sale are not in 
question under the plaint and pleadings, and certainly 
are not so with reference to the point of limitation. Ex- 
planation 3, under Section 91 of the Evidence Act, seems 
to permit this, see also Taylor on Evidence. 9th Edition, 
Section 405. Moreover, the defendants set пр a sale 
in 1892, and produced evidence in support of their state- 
ment. The plaintiffs never pleaded that there was а 
deed Written in 1898, which was inadmissible for want 
ОЁ registration, and that oral evidence was excluded in 
consequence. The deed was seen by the Court from 
ы records, but this in our opinion did not ex- 
ы P e oral evidence tendered, first, because it relates 
aT YA of sale prior to the date of the unregis- 

im ү. е апа, secondly, because the exclusion not having 

: us ee ae the evidence is sufficient by itself to prove 

ШЕШ. of the defendant's. ownership ала proprietary 

ов which the sale can at least. be legi- 

Thai inferred, see  Yeshwadabai, 60. versus Бат 

pre Tukaram, І. Т. B., XVIII, Вот. 66; Taylor on 
"idence, Section 404. | 
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APPELLATE SIDE. 


The plaintiffs sued for pre-emption impeaching the і | 
sale of 26th June 1895, alleging their cause of action ; 
to have arisen on that date, but it is open to defendants | 
to show that there was a prior sale, and that the deed ! 
was executed simply in order to secure better evidence 
of the transaction. The execution of such a deed dog 
not annul the previous sale nor give rise to a fresh cause | 
of action, Although the deed recites that the transfer | 
ig made in pursuance of a previous contract of sale, the 
defendants are competent to show as against the plain. 
tiffs, a third party, that the recitalis wrong, Section 92 
of the Evidence Act not being a bar to their doing so, 
It is open to them to show even as against the other 
party to the deed that the words were inserted through 
a mistake of the draughtsman. 


For the foregoing reasons, we think the finding of 
the Divisional Judge, that the suit is barred by limitation, 
should be upheld. Itis, therefore, unnecessary to discuss 
anyother question. 


The appeal is dismissed with costs, 


Appeal. dismissed 
Before Mr. Justice Chatterji and Mr, Justice Harris, 
PALA,—|DzrrzNDANT,)J—APPELLANT, 
Versus 
ISHAR and another, representativos 
of GURDIT SINGH, decane, өлі | RESPONDENTS: 
another, — (PLAINTIFFS), 
No. 585 of 1897. 
Limitation Act, 1877, Section 5, — Appeal filed after the pre»; 
scribed period — Sufficient caus, | j 
Both plaintiffs and the defendant appenled to the Division-; 
al Court against the decree passed in the suit by the Diss 
trict Judge. The appeals were heard on different dates and 
separate judgments were passed, on the 14th March 1895 in f 
the defendant's appeal, and on the lat May 1895 in the | 
plaintiff". 
The defendant filed further appeal on the 18% April 1890, 
i the decree passed in his case on tho 14th March 


J 
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п! The defendant also filed on the 15th April 1897, further 
E | against the decree passed by the Divisional Judge іш 


appe? 


the pl 
Objection was taken that the appeal filed on the 15th 


April 1897 was barred by limitation. 


aintiffs’ case on the Ist Мау 1895. 


; Held, overruling the objection, that there was sufficient 

cause for the Celay ; the appellant may have thought that 
he would get all the relief he wanted in his appeal 
filed on the Ist April 1895, before the decree in the plaintiffs’ 
| ase was passed. 


Further appeal from the order of T. Troward, 
Esquire, Diwsional Judge, Amritsar Division, dated the 
\ dst May 1895, varying the order of Maulvi Muhammad 
b- Hussain, District Judge, Gurdaspur, dated the 22nd 
November 1894, 


Mr. Browne, Pleader, for appellant. 
Mr, Muhammad Shafi, Advocate, for respondents, 
JUDGMENT. 


Онлттввл J. The material facts appear from the 7th March 1900; 
judgments of the Lower Courts. 


. tis objected by respondents’ counsel that the appeal 
18 barred by time, having been instituted on 15th 
April 1897, while the Divisional J udge's decree is dated 
Ist May 1895. In regard to this, we think, the ex- 
planation given by the appellant, which was apparently 
pred by the learned Judge who admitted the appeal, 
ТЕС Sufficient, Appellant filed his appeal from the 
Nee. of the Divisional Judge, dated 14th March 
A м appeal from the First Court's decree 
ion pril, that is, before the decree now under 
| on ш, passed, and he may have thought that he 
E ds «e > the relief. he wantsin that case, but it 
| ШЕ ed out їп this Courts judgment, that the 
Козы рч соша not be considered in that 
| hes this led to the institution of the present 
id We think « we loss of time. Under the circumstances, 

égard tg а cient cause is shown for the delay. With 

Rs, d e merits, it was contended that the sum of 
> Was raised ona mortgage by Kalu and not 
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Kharku, but the record shows that thisis a mistake i E 
the District Judge's judgment. The mortgage wal 
с learly effected by Kharku. 

Wo are further of opinion that there is no Satis |. 
factory proof that the sum of Rs. 660 was à ІІІ | 
debt of Kharku. The evidence in respect to itis exceed. | 
ingly meagre. There was а deed, but itis not produco- | 
ed and по proper explanation given for its non-pro: | 
duction, The previous vendee and mortgagee, Budha) 
Mal, is said by the First Court not to have acted in | 
good faith towards the appellant and this may be true. | 
He has certainly done nothing to enable appellant to E 
"prove his case. He cannot state what formed the con. | 
‘sideration for the mortgage deed and has not produced | 
any books or account to show that the money was paid. 
The appellant did nothing to compel him to produce. his 3 
books and papers bearing on the question, and, even |, 
in this Court, is unable to say if the deed was a re- | 
gistered one, orto produce а сору of it, if it was regis- | 
tered. The deceased Kharku appears to have been a} 
simple sort of person according to the Patwari, and % 
unable to carry on his duties as lambardar, so that a | 
sarbarah had to be appointed. Taking this fact into[ 
consideration, and in the dearth of evidence we have relat. | 
ing to the execution of the deed of mortgage and the} 
payment of the mortgage money, We are unable to hold, 
upon. the mere admission of Kharku, in the deed of sale | 
to Budha Mal, in regard to this sum, that the debt was 
really due and a just one. Itis not necessary, there- 
fore, to discuss the question whether it was incurred for 
necessary purposes or whether the d: f.ndants are bound | 
to prove necessity. m! 

We uphold the decree of the Divisional Judge; and | 
dismiss this appeal with costs. ; 


M 


ә 
ыды ЖЫ СЫР а ҚАСЫ БС 


Appeal dismissed. i 
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E Before Mr. Justice Chatterji, ы 

; - МАМАК CHAND,— (JU»GxENT-DEBTOR) , — dB s 
_ ыб ro APBELLANT,: е areas 

E esaet jo Versus > 


"uv KISHEN CHAND;— (DECRE E-HOLDER) те De 
beg mwiko oes RESPONDENT. 
оч os. Gage No. 688 of 1899. 

of Em (лоп of decree — Civil Procedure Code, Section 266 (1) 
| RigM of mainlenance and residence —Saleable interest. 


APPELLATE SIDE. 


Ix execution of ‘a decréé' for costs the plaintiff-decree- 
holder songht attachment and sale of-a house iu which the 
| ' defendant judgment-debtor resided. . 


be 


"The judgment-debtor objected to the attachment onthe -- oss Ee 
ground Шаб е house was w.ikf and-he had по proprietary in- 
terest in it, but merely a right of maiutenance and residence, 
| which was exempted from attachment and sale under section 
| 266 (1) Civil Procedure Code. 
Ав a matter of fact it had been- decided in the suit, to- 
‘which the decree related, . that. the plaintiff was entitled, ag 
Mahant, to the property claimed, which included the house іш 
' dispute, and the defendant was entitled as a dependent of the 
shrine, to which the property belonged, to right of maintenance’ 
and residence only. 297 5 


. The. Divisional. Judge disallowed the objection on the 
ground that the defendant-judgment-debtor was estopped from 
saying that the house could. not- be attached -as it was wakf, 
that the plaintiff boing Mahant and entitled’ to -the rovera 
sion of the house could attach and sell it to recover the costs, 
and the Sale would be for necessity. 3 Wc ee 

e Uad, that Section 266, Civil: Procedure Code, requires’ & 
preliminary condition to attachment that the "property sought 
=й E to be attached should be saleable, or that over i6. or its. profits 
| "ie judgmont:debtor should liave a disposing power which һа 
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— — 
decree was against himself; and be was not estoppel from 


raising the objection. - я | 
Held, further, that since the defendant had no salenbla | 

interest in the house, the question of necessity did not. arire, | 

Miscellaneous further appeal from the order оу S, К for 
Esquire, Divisional Judge, Hoshiarpur Division, dot 
the 31st. Junuery 1899, confirming the order of F. Ww, | 
Birch, Esquire, Dìistiict Judge, Hoshiarpur, dated the | 
бі). December 1898. I 
Jaishi Ram, Pleader, for Appollant. 


Respondent not present. | ` 
JUDGMENT. | 
2144 Dar. 1899... Снаттикл, J—In this case the plaintiff, decreo-hold- | 


өг, and the defendant Nanak .Chand, judgment-debtor, | 
had a suit relating to land and certain immovable property. 7 
and muafis in. four villages. Plaintiff claimed that thy | 
property belonged to the shrino of Baba Kalu and that | 
he ав {һө eldest son of the late mahant Nihal Chand | 
was solely entitled to-succeed to the whole. It was found 
after an elaborate onquiry that the property was wagf | 
and was attached to the. shrine and that plaintiff. alone | 
was entitled to succeed. - The defendant's rights of main- | 
tenance, however, were roserved by the District J'udgo, I 
and this part of his order was not interfered, with by the | 
Courts of Appeal... The-final decision was passed by the | 
Chief Court on 26th May 1896 which upheld the decree | 
of the lower Courts. ` Though the property belongs toa ; 
religious endowment, the parties aro grihastis (houso-hold- | 
ers), and it was held that tho property, attached as it | 


was to a temple, partook of the charactor of-an impartible 
zamindari. ; i 


ға сұ R AAA m AE aa сз ұғы ee іу гу a TAR 


The defendant's right of maintenance and residence | 
does not appear to have -been challenged by tho plain- | 
tiff at any stage of the case, and besides the reservation | 
made in the Divisional Judgo's decree, ho would seom enii : 
titled to this right by tho. ordinary custom of roligious | 
shrines as well as by the law governing impartiblo «4*. 
mindari ostatos. The question is not really raised іп thi | с 
proceeding which has arisen in consequence of the attach 
ment of a houso in which defendant and hie ‘mothe! y 
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pishen Devi, reside, in execution of decree for costs of 


iho guit e 
The house is part of the property in dispute in that 
puit and by the attachment plaintiff tacitly admits that 
défendant has certain rights in it, though according to ; 
she rules of the institution and as a necessary corollary 
of the decision it will revert to him on the death of de- 
fondant without issue and of his mother, Mussammat 
Bishen Devi. 

Both defendant and his mother objected to the 


attachment on the ground that the house was wagf and 
that they were entitled to rights of maintenance and гө- 
| sidence. The contention of Musxsammat Bishen Devi was 
| admitted by the plaintiff-decree-holder and half of the 
house was released. The objection of the defendant, how- 
| ever, was contested and has been disallowed in the two 
| Courts bolow, the Divisional Judge's grounds being that 
| it did not lie in his mouth to say that the property could 
| not be attached as it was wagf, that plaintiff who is the 
mahant and entitled to the reversion of the house is the 
person attaching it, and that in consequence of the de- 
croe for costs it may be held that thero was necessity for 
tho alienation. The defendant in further appeal again’ 
raises the samo- contentions and urges that he has no 
sueable interest-in tho house which can be attached and 
sold.. У 
With reference to the Divisional Judge's grounds, I 
am clearly of opinion that there is no estoppel which рго- 
vents the dofendant, judgmont-debtor, from objecting to 
| tho attachment, He has made no alienation of the house: 
E i Suit in favour of the plaintiff, so that he may be held 
| e E апу recitals in the conveyance. ‘The objection 
| ES ы ling under Section 944, Civil Procedure Code, 

iem 9 the effect that the decroe cannot be executed іп 
а aue sought, On this question. judgment-debtor 
T Shara 94 to a decision by the executing Court on the 


E tod = Tegards necessity the Divisional Judge has omit- 
сг 9 Notice that the point is relevant only if tho defen- 
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dant...has a saleable iter rant in: um property; or in ` other. | 5 
words if he could for mecessity sell or mortgage. V 
the house by a private conveyance.- The.mahant сал айе. | 
nate for the necessities of the institution, but there i isno | 
analogy which , can be assumed on а priori grounds T» [ 
tween the position of the makant and that of a dependent | 
of the shrine who is only entitled to right of residence | 
and maintenance. The analogy must be affirmatively 
established by evidence. | 
Nor does it make any difference that here 10.18, the | 
mahant that is seeking to attach and sell the house and 
has got permission to vbi atthe auction. Аз a matter of | 
fact the makant for the time being is the proprietor of the 
house subject to defendant, judgmient-debtor's right of | 
residence and maintenance for life, and he can, therefore, } 
sell only such right and not the house itself. If the sale W 
of the house was allowed and the mahant was outbid at | 
the auction by an outsider it would be lost to the institu- | 
tion in spite of its being wagf property. The mahant could | 
not afterwards саа the sale ог seek to set it aside; 
Even if he himself purchased it he might hereafter be. | 
tempted to say that it was his self-acguired property arid | 
ab his absolute disposal without reference to the shrine." | 
The question then resolves into this. Had the pue | 
ment- debtor any saleable interest in the house which ‚ө; | 
attached and sold? I think, Section 266, Civil Pro-. 
cedure Code, clearly requires as a prelia condition V . 
to attachment that the property. sought to be attached | 
should be saleable, or that over it or its profits the judg. | 
ment- debtor Эр! have a disposing power which he шау | 
exercise for his own benefit. Out of pr operty coming | 
within this category there are certain kinds exempted ! 
from attachment by that section, but no property or inter- | 


est in property is capable of attachment unless it fulfils, | 
the abovo condition. 


с 14до not think the defendant's. interest. in the house: | 
which is merely a right of residence and maintenance 1 
capable of attachment. . It.is a pur ely personal right and | 

_ he has no disposing power over it. He. cannot alienate іі | а: 
. in fayonr of another person for a consideration, во 28. to N 
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yothe him with'his right. `I do not think this is capable 
с 


Bee -ondtomaty Law.. Нег rights in India may be 
e as the leading type of limited ànd personal. in- 
E n LA widow succéeding to a life estate on the death 
Eno husband has a saleable interest even in cases where 
there is no necessity, the existence of which unques- 
tionably gives her. full power of alienation. - Where 
she: alienates without necessity her transfer holds good 
for her lifetime and her transferee is entitled to the 


This interest, therefore, is capable of voluntary dis- 
position and сап, therefore; be attached in execution of 
decree. But where the widow has not succeeded ío a 
life interest, but: has only à- right of residence and main- 
tenance, this right is not capable of attachment, 


ed by clause (1) of Section 266, but tho right of resi- 
dence is intimately connected with it and follows the 
sime rule. Itcan be protected when an attachment is 
made but cannot itself be attached. Nor is it capable 
of voluntary ahenátion. This results from the nature 
of the right. If the defendant-grossly misbehaves him- 
self, the presumption is’ that he can be turned out. It 
would be an absurdity if an. interest of this description 
were alienable at the pleasure ofthe defendant. Further, 
V this might lead to the introduction of most, objectionable 
. outsiders whose residence in the house might be de- 
trimental or ruinous to the institution. 


the ng] 


sold, though ‘the decree is against himself. Най 4һө 


= have been competent to urge thé objection. 
holder 


9 reco 


5 ah the ,Sudgment-debtor. has no assets atall. Here. 
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> Take the case of a widow under the Hindu 


ngufitics of the property -conveyed during her life.. 


The right of mainteiaxce is indeed expressly exempt- ` ` 


., Tfurther think that the defendant has a sufficient: 
interest in the institution to be able to object as' against 
‘ant that the “house as wagf property cannot be 


E decree-holder--been an outsider he would undoubtédly- 


ii Ibmay indeed be.a hardship on the plaintifi-decree. | 
= not to be able to recover his costs from defendant , 
92 put, him to the trouble and. expense of filing a suit 
ver his right, but it is not harder thana case in. 
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= 
he has no saleable assets but only certain personal right, 
in the house, Plaintiff may recover his cost from ay 
other property, not part of the property of the shrine 
and dedicated to it like the house in suit. lam not suro 
that plaintiff may not be able to deduct arrears of main. 
tenance as they accrue and apply them to the payment 
of his costs, but this matter is not before me. ANT. 
have to decide is whether the house can be attached 
and sold because defendant has a right of residence in it 
ав a dependant of the shrine and as a son of the late ma/ant, 
This I decide in the negative because (1 the house. ia 
wagf. and attached to the institution; 12) the right of 
the judgment-debtor to residence in it i8 а strictly per. 
sonal right not transferable, and (8) the necessities of 
the judgitient-debtor cannot justify its alienation. 

I accept the appeal and direct the releaso of the 
house from attachment and the rejection of the. decree- 
holder's application for this. purpose.. As tho point is 
not free ftom difficulty and two Courts have found in 

. plaintiff's favor І allow no costs to either party in this 
proceeding in any of the Courts, 
Appeal accepted. 
Before Mr, Justice Anderson, 
© NUR ALI,—(DzrzspANT], —APPELLANT, 
ATPELLATE SIDE ( СО Versus ; 
| 3 МАМА? KHAN,—/(Plaintiff),— RESPONDENT. 
Сазо No. 421 of 1897. 
. Custom—Adoption—Daresh Khel Afghans of Banda Tahsil, 
Kohat District — Declaratory suit, — Specific Relief Act 1811". 
Section 42 — Cancellation of a deed of adoption.. 


Held, that n custom allowing cancellation of adoptions 
among Duresh Khel Afghans of Banda Taliail, Kohat District, 
was not estublished, and the plaintiff's suit for a declaration | 
that the deed of adoption executed by him be cancelled was. | 
dismissed on the ground that no good reason was shown- for 
granting the relief prayed. ' 


2 Further appeal from the order of Н. Maude, Esquire 
Divisional Judge, Peshawar Division, dated-the 18th day df 
January 1897, reversing "the order of Shaheada Atóhammad: 
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WA Jan, District Jwlige, Kohat, dated the 18th day о 


May 1896, dismissing the claim. 00 
Mr. Oortel, Advocate, for appellant. 
Mr. Rozdon, Advocate, for respondent. 
l JUDGMENT. . 


Khel Afghan of Banda Tahsil of Kohat District, sued for 
cancellation of a deed executed- by him іп 1894. The 
deed has been roferred to as a deed of. adoption, but it 
was, apparently, intended to make a certain young collate- 
ral relation, who was to marry tho executant's daughter, 
his hoir to tho exclusion of others. 


The marriage was а failure, as tho woman eloped 
‘with somo.man, upon which the relations of the defendant 
thought it incumbent on them, for their honour, to pro- 
sooute the couple. This altered the feelings of plaintiff 
towards the lad, Nur Ali, whom he at once turned out o 
‘his houso. ` ` 


The Courts below have treated tho caso solely as one 
for cancellation of an adoption, and have not considered 
itas a will, which plaintiff seeks to cancel, because ho has 
allowed tho document to pass out of his own power. 


They have differed in their views of the caso, the 
First Court, that of Shahkeuds Sultan Jan, holding that 
plaintiff should not be allowed to cancel the adoption, 
Есе especially as no fault had been committed by the 
уш апа Lower Appellate Court holding, that it 
ud s proved by instances that adoptions when mado 
Eus Med. It appears tome that the caso is 
5 M ac the Courts might have properly declined 
ЧЫГЫ a еге. The plaintiff, whother ho made a 
ied tO vac р vm or a will in favour of defendant, has no 
E с? it moroly because it has passed into the 
tO” wake a $ others. If it be a will, ho bas it in his power 
чоны resh will revoking it. If it be а deed `of- 
S A m р і һө һав апу power to cancel 
fection вр af E A mue Seo the: rulings under 
Vances nie illiam Rattigan's Digest. The in- 

y the learned Divisional Judge aro, in 
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ANDERSON, J.— This was а caso in which a Darosh 914) Decr. 1899. 
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Y 
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тау opinion, guite insuficient to establish the oxisteney 
.of a custom allowing cancellation of, adoptions, TI | 
view І should be disposed to take is that. _adoptians | a 
probably not understood amongst Afghans, "whose customs | 
generally approximate ‘to the usages of Muhammadan | 
Law, which scarcely recognizes adoption, and it would | 
be eather а risky proceeding to lay down „that, because . 
plaintiff had enone himself to describe the. transaction 
as an adoption the Courts should;hold. that Daresh 
Khels could make and cancel customary adoptions. 


Whatever the plaintif has dose, if ` hè has dorio 
anything, conferring’ any rights on: defendant, he: hag 
shown no good reason - for getting “his” ‘deed “cancelled, 
There is no suggestion that he executed. it -under fraud 
or undue influence, and I see mo. reason why: he. should - 
receive any assistance from: the Court. i: Herhas turned 
out Nur Ali just as aman may turnout: his own son-if 
displeased with him, and he. is, of course, entitled to hold 
his own land so long as he lives. In case of any. dispute 
arising between Nur Ali and the other heirs on plaintiffs 
death, it will be time enough to go into the whole question, 
and to enquire whether ‘the “adoption was. valid, rather 
than whether the a adopter, could cancel. it. a. his, “pleasure, 


Тл this view ОЁ the case, that plaintiff. was not | 
entitled to a decree declaring ‘the deed of 1894 to. ђе 
null and void, and that the Courts were not. bound. to 
grant him пе in the exercise of the discretion. reserved 
to them by section 42 of the Specific. Relief. Act, under 
which section. the “Divisional Judge evidently, passed 
his decree, the order:of- Lower. Appellata: Court should 
mot stand, and. suit should be: dismissed, : 428 0) сс? 


The appeal i i ассо? Hlingly accepted ала. "tho; deor | 
of the Lower Appellate" ‘Court révérsed, this” ‘suit ош | 
‘dismissed with: costs s бш би pm 0 22025 
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Before Mr. Justice Robertson. 
CHET SINGH and others, — (PrAINTIFES) , — 
APPELLANTS. 
USE Hr APPELLATE SIDE, 
ASU through Mussammat TABO,—(DEFENDANT),— 
RESPONDENT. 
Case No, 591 of 1899. 


Qustom— Karewa marriage—Children treated as legitimate. | 

Found that by custom amoug Kahnan Jats of the Gurdas- 
pur District, when а man takes the wife of his deceased 
brother into his honse without any marriage ceremony and 
she hears him children, such children are treated in all 
respects ag legitimate. 

Further appeal from the order of S. Clifford, Esquire, 
Additional Divisional Judge, Amritsar Division, at Hoshiar- 
pur, dated the 6th April 1899, reversing the order of Lala 
Banarsi Das, Extra A ssistant Commissioner and Munsif, lab 
Class, Gurdaspur, dated the 4th February 1899. 

Ch-t Singh, in person. 

Mr. Gobind Ram, Advocate, for respondent. 

JUDGMENT. 
Rosertson J.— The return to my reference of 26thJuly уо 
1899 has now been received, and the answer approved by th Jany.1900, 
the learned Divisional Judge is to the effect that among 
the Kahnan Jats of the Gurdaspur district, when a man 
takes the wife of his deceased brother into his house with- 
out any marriage ceremony and she hears him children, 
such children are accepted as in all respects legitimate. 
ae es of evidence was taken and instances 
io Gredi and the Riwaj-i-am, except m the Garh Shan- 

ahsil, is in favour of the finding— (See answer to 
Gestion 6. of the Riwaj-i-am). This is quite in accordance 
im е views expressed by Mr. Justice Roe in P.R. 33 of 
hae page 94, where he says in reference to a union 
nan A ои pud woman, Hindu Ghunan J ats, ОЁ Guard- 

“т e ү ; We are further of opinion that she did 
"singe c larry him, there was probably no formal mar- 
eremony, but they commenced and continued to 
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“live together on the established footing of man and 
` “wife.” In Р.В. 73 of 1897, at page 337, it is remarked 
in reference to the union of a Jat of tho Kahnan got to А 


; among Jats, the issue of such connection is treated ag 
‘legitimate by custom. The evidence shows that а forma} 
marriage is not essential, aud this is probably the case, 
Тһе same view generally was expressed in Р. В. 18 of 
1898, that the necessity for any ceremony to constitute 
a valid marriage was not proved regarding the Garh 
Shankar Tahsil of Hoshiarpur, where the parties were 
resident, and these views are discussed and accepted in 
Р.В. 87 of 1898 also. Mr. Rattigan in his book on 
Customary Law, in Article 75, says “А Karewa marriage 
“with the brother or other male relative of the deceased 
"husband requires no religious ceremonies and confers 
“all the rights of a valid marriage, and the authorities 
«quoted thereunder and those given above -bear ont 
“this view." 

The question in this case is а much narrower one, 
and concerns only the case in which it is the brother of 
the woman's deceased husband, who has taken his 
deceased brother's wife into his house, without a spocial 
ceremony of marriage, and there accordingly need be 
much less hesitation in accepting the view. expressed in 
the return to my reference, which a grees with the view 
taken by the learned Divisional Judge. 


I accordingly reject the appeal with costs. 
Appeal rejected. 
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FULL BENCH. 


Belore Mr. J ustice Chatterji, Mr. Justice Gordon- Walker and 
А Mr. Justice Anderson. 


CHELA RAM Major—aNp (2) | = 506 
() ЕКИП, Minor, — (PLAINTIFFS), j APPELLANTS,, 


Versus 2 APPELLATE SIDE, 


WALIDAD—and another,— ) RESPONDENTS. 


(DEFENDANTS), 
Case No. 124 of 1898. 


Mortgage —Rights of assignees оў sub-mortgagas. 


b» 


Held, by Full Bench, that a purchaser of a anb-mortgage 
of property is entitled to retain its possession against the re- 
presen‘atives of the original mortgagor, until the amount dne 
on the sub-mortg»ge is paid off ; and he is not obliged to seek 
his remedy against the transferrer, 7, е. the original mortgagee» 
I. L. R. XX Маі. p. 35 foilowed. 


1. L. Е XVIII АШ р- 113 and XX Bom. p. 549, Punjab 
Record 19 of 1895 dissented. Li WS Y 


үтүө c DULL AD oet „еы ad imt 


Further appeal from the order of T. J. Kennedy, Esquire, 
Divisio nal Judge, Mooltan Division, dated the 10ih November 
1897, reversing the order of Risaldar Partab Singh, Еліға 
Assistant Commissioner and Munsif Ist Class Jhang, dated the 
llt, May 1897. ; 


Mr. Harkishen Lal, Advocate, for appellant, 2 
Messrs. Shah Din and Umar Bakhsh, Advocates, for 
respondents. 26: 


The order of the learned Judge in Chambers was as 
follows :— ete Sars 
JUDGMENT. 
_ Онаттввл, J.—I think the question raised in the 
third ground of appeal is an important one, which should26th April 1898 
Рр E: decided by.a Bench. The appellants contend on the | 
| Authority of No, 12 Punjab Record 1895, that assuming 
q ES findings of the Divisional Judge on facts to be 
|. ect, still they are entitled to a decree. If those 
| inge are upheld, this guestion of law must be disposed 
m The other authorities on the question are conflicting. 
] 0898 latest Teported in Indian Law Reports, Volume XX 
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ETa AA. 
Mad, page 95,8 in favour of the sub-mortgage, while е 
are two others, Indian Law Reports Volume XVIII gy 
page 118 and Volume XX Bom. page 549, which are substanti. 
ally-in‘aceord with the Punjab case above quoted, А 
case reported in Indian Law Reports, Volume XV Bom, page 
692, indirectly supports the view of the Madras Court, 
In a case which lately came before me and Mr., Justice 
Clark, we were disposed to prefer the reasoning of the 
Madras case, but the point was, I believe, not actually, 
decided by us. 


It is advisable under these circumstances to refer 
‘the question to a Bench. 


The following judgment was “delivered by the Full : 
Bench to whom the case was referred :— 


JUDGMENT. 


v (иАттЕЕЙ, J.— The point for decision by tho Full 
ch is that referred to а Bench by the order of 26th 
April 1898, viz., whether the defendants, purchasers of the | 
sub-mortgage of the property in dispute, are entitled to 
retain possession of it against the original mortgagor's re- 
‘presentatives until the, amount due to them under’ the | 
" sub-mortgage, is paid off or must seek their remedy | 
against their transferrer, 2. c. the original mortgages. 


& The facts of No. 12 P, R. 1895, are nearly. analogous 

to those of the present case, the difference being that in 

. that cage the original sul-mortgagees were plaintiffs who 

sued for possession on their sub-mortgage, instead of be- 

ing assignees of the sub-mortgagees and defendants as in | 

this case. The assignment is immaterial and so practi: 
1 .. ау, isthe fact of the sub-mortgagees being plaintitis and 
Ne notidefendants,. In Muthu Vijia Raghunatha . &e., versu 
^ Venkatachallin Oheti-L Т, R. XX Mud. 35, there was aif 
, Assignment and the assignees of the sub-mortgage wel? 

plaintiffs who sued for sale of the mortgaged property 
i under the mortgage deed, Іп Ganga Pershad versus (іші || 
Laht 128. X VETT Ай, 118, the original sub-mortgage | 
brought such a suit. ‘These three precedents are ‘ther | 
fore directly in point. In Padgaya versus Baji I, 1, Ж. Хуу 
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Bom 549, the plaintiff mortgagor sued the mortgagee and 
"n sub-mortgagee for redemption and the decision is based 
Ш 


the assumption that there was no cause of action on 
on: 


Eus part of the mortgagor to proceed against the sub- 


mortgagee for redemption after his failure to implead the 
representative of his mortgagee. Іп other words, the WAO 

of privity between the mortgagor and the sub-mortgagee 
was affirmed in this judgment ав іп the Allahabad case 
quoted above. 

On the other hand in Narayan Vithalmaval versus 
Ganoji, 1. L. R. XV Bom. 692, in which the mortgagors 
themselves impleaded the sub-mortgagees along with the 
mortgagee in their suit for redemption, the mortgagee 
wanted the account betwoon her and the sub-mortgagee to 
be sottled in the suit, which the First Court refused to 
allow. The High Court, however on the mortgagee’s appeal, 
ordered it to be taken, following the practice of the Courts 
in England. No question was raised about the liability 
of the sub-mortgagee to be joined in such а suit. The 
case cannot, therefore; be regarded as a direct authority 
on the point before us. 


It may be noted that upon the original pleadings, 
‘no question arose regarding the want of privity between 
the mortgagor and the sub-mortgagee. The "mortgagors 
admitted the fact of the sub-mortgage but alleged that it 
had been redeemed by their mortgagee which has been 
found not to be the case. They, however, asserted that 
Шу had paid off mortgage-debt, which was admitted by 
the mortgagee and, for purposes of this reference, it mus t 
be assumed that it has been so paid. 

U 
First 
mor 


pon the case put forward by the plaintiffs in the 
Court, there could not be апу allegation that “the 
к Was paid in ignorance of the fact of the sub- 
E VERE and though in this Court the question of want 
Pod vd Ты been raised, there is mo contention ав to 
the vires 106, and no such point has been referred to 
ench. : а 

КЧ the Indian authorities cited, and upon ihem 
bord ngs of the plaintiffs is mostly placed, there is ap- 
г conte a Preponderance of opinion in favour of their 
P. nton, that there is no privity between the mortgagor 
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and the sub-mortgagee. вш upon sound and rational sy, 
ristic principles, we find it difficult to accept that View, ` 


In a mortgage transaction, there ато two өзгешіш | 
elements (1) a debt or pecuniary obligation, and (2) à | 
stipulation that certain specific immovable proper уз) 
to be treated аз security for the debt or obligation. The f 
Transfer of Property Act, Section 58, defines it to be the | 
transfer of an interest in specific immovable Property | 

- for the purpose of securing payment of money advanced | 
or to be advanced by way “of loan, an existing or future 
debt, or the performance of an АБ Сеа which шау | 
give rise to 4 pecuniary liability. 

It is a well settled rule that the mortgagor is сош- 
petent, at least in the absence of a specific covenant to 
the contrary, to alienate his remaining rights in the mort. Қ 
gaged property. Similarly the mortgagee is entitled to xf 
transfer the debt and the right of security to others, | 
The debt is assignible anl the security also and goas | 
with it, even without specific mention. In India all kinds | 
of mortgages of immovable property confer an interest | 
iu such property, and the Transfer of Property Act and 
the Code of Civil Procedure, Section 18, make this perfect: | 
ly clear. There can also be no doubt that such an inter- | 
est is acquired by am assignment on the part of the | i 
mortgagee. It follows, in our opinion, that a sub-mortgage, | 
ùe., a mortgage of jd rights by а mor tgagee, partakes of 
ihe same character. There is no sound juristic reason | 
for making any distinction in this respect between a sub- ]. 
mortgage and an assigament of a mortgage. 


— 


Fann МД Ты Т ААР с. З 


In all civilized systems of law, the right of the mort- 
gagee to transfer his interest in the mor tgage 18 ‘allowed, 
end if this has any meaning, it must EET that the ali- | 
enee of that interest Те aright in the mortg tgaged | 
property, which others besides the alienor is bound to Te | 
cognize. If the alienation is treated as merely confer | . 
ring a right which the alienor alone is bound to recognize, j А 
it hana a purely personal right and not опе іп ішшо! | 
able property. Now assignments of mortgages are cei | 
tainly allowed, the effect of which is to put the assign? | D 
in the assignor's place. Watson, in his compendium 0 \ 
Equity, «ud edition, gue 668, says, “ Та transfers of шо | 
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oe 
„agos to Which the mortgagor is not а party the trans- 
T will be subject to the same equities of the mort- 
agor as the mortgagee, Chambers Versus Goldwin 9 ves. 
964, Walker versus Jones, Г. БВ. І. P. С. 50. Тһе trans- 
foreo will be bound, therefore, by the state of the account 
between the mortgagor, and the mortgagee (M uhews 
Versus Ра шул 4 уез. 118), and if the mortgagor had no 


notice of the transfer, he will be justified in paying to the 
mortgagee à * * * * * 


A sub-mortgage means a transfer or assignment of 
the mortgage debt, with the security, by the original mort- 
gagee, and subject to the right of the latter to take back 
\\ the security on payment of his own debt. The sub-mort- 
gagee becomes an assignee of thedebt. Under all legal prin- 
ciples he is entitled therefore to recover the debt and to 
| realize it from the security, though he is bound, no doubt, 
| to render an account of the sum recovered, and, if it ex- 
_ ceed the sum due to him, to pay over the surplus to his 
own mortgagor. These would be his legal remedies judg- 
ing from the nature of his right and his position with re- 
| ference to the mortgagee and the mortgaged prop erty,and 
| itis not easy to understand why it should be at all assum- 
| ed that there is no privity between him and the original 
| mortgagor. If the right of the mortgagee is a right of 
property, the right of transfer must be held to be ап or- 
dinary incident attached to it. The mortgagor, in mort- 
gaging his property, must be presumed to know this, and 
| at all events in the absence of a special covenant to the 
| contrary to enter into the transaction with his mortgagee 
А rs potential liability to pay his debt to a transferee of 
_ mortgagee in which category a sub-mortgagee is 
|. included. There is no sound legal principle militating 
1 y Against this rule, and it cannot be treated as one interfer- 
| BE with or clogging the right of redemption, and there- 
_ Té to be disregarded. = 
Although the three Indian decisions, quoted by the 
Prellants, affirm the want of privity, there is ample autho- 
( Y for the contrary doctrine. 

Among the Romans the right of the mortgagee to. 
752 his Security was well recognized, as well as the 
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right of the second pledgee sub-mortgagee 3 to recover hig 
debt from the security, see Hunter's Roman Law, znd edi, 
tion, 438, under the heads of Piqnors and Луроћезд, 
Among the rights in rem of the creditor (mortgageo),is ony | 
morated “TV theright to hypothecato and to let the thing, 
hypothecated or transfer the hypothee to another.” jia 
Kelleher's Mortgage under the Civil Law, the law is thus stat. 
ed “Since it has b :en held that а person may Mortgage 
on his own account property held in mortgage from hig 


debtor, the property continues bound to the second cre. | 
у) 


ditor so long as both debts romain unpaid, and he (the 
gecond creditor) can have an equitable plea to defend his 
possession, as wellasan «tis action for the recovery: 
thereof. But if the owner of the property pays his debt, 
the second creditors mortgage becomes extinguished. 
But in caso the owner of the property pays his d-bt to the 
creditor of his creditor (which would redeem the mort- 


have an utlis personal action for the recovery of the money 


paid to the second creditor, for how would the case stand | 


-f a Specific article were delivered to the second creditor, 
I approve of the opinion of Pomponious in the seventh 
pook of his Commentary on the Edict, vie, that 1f a person 


whose debt was given in mortgage be liable for payment |. 


of asum of money, the second creditor to whom the money 
is paid, may apply it to the discharge of the amount 
duo to himself from the first creditor, if, however, the 


first creditor be liable for the delivery of a specific things | 


the second creditor to whom delivery is made may rotam 
that thing by way of mortgage” pages 75 and 77. See als? | 
Sandars Justinian, 8th edition, Lib. LI, Tit. V, page 194. 
Other relevant extracts from works on Roman Law ave 
given in the judgment of Mr. Justice Subrahmania Ak 
yarin Mathu Vijia Raghunatha's ease, T. L.R. XX, Mad. SUE 
rule about the sub-mortgagee's right being extinguished у 
the payment of the original mortgage debt by the mort 
gagor, cited above from Kelleher (see also Hunter, ie 
edition, page 438), willbe noticed anddiscussed hereafter 

‘Turning now to English authorities. 
passages from Coote on the Law of Mor 
sub-mortgagee's position with reference to the point 


teage, defines $ 
wo 219 | 
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gage), it may be doubted whether the first creditor would | 
EO 


The following | 
8% | 


nsidering. ^ Where there is a mortgage, the security 
co 5 

ortgagor, secondly, the transfer of the original mort- 
E dobi and the mortgaged property subject to redemp- 
E with benefit of the power of sale and other powers 
and remedial clauses contained in the original mortgage, 
ihirdly, a power of sale enabling the sub-mortgagee to dis- 
ose of the original mortgage debt and security. If the 
sub-mortgagee as assignee of the original mortgagee sell 


abled by the terms of power to give receipts to purchasers 
which will be effectual discharges аз regards the mortga- 
gor and those claiming under him—óth edition, volume I: 
pages 553 and 554. Не further says that by a transfer 
by way of sub-mortgage, the right of sale, ifit is given in 
the original deed of mortgage, would pass "—page 554. In 
page 555 he says * * “ifthe mortgagor become bank- 
rupt the sub-mortgagee can prove for the whole debt, 
although he cannot receive more than his own principal 
interest and costs." 


According to the practice of Equity Courts in Eng- 
land, іп an action for redemption where a security has 
been made subject to а sub-mortgage the judgment 
+ directs an aceount of what is due to the mortgagee or his 
assignee and then of what is due to the sub-mortgagee and 
that upon payment to the latter of what is due to him, 
. not exceeding the sum found due to the mortgagee, and on 
payment of the residue, if any, to the original mortgagee 
both of them shall reconvey—Seton on Decrees, 5th edi- 
tion, 1780. This was approved and followed in Narayan. 
Vithalmaval versus Ganoji І. L. R. XV, Бот. 692, alrea- 
dy cited, in which, however, the question of the sub-mort- 
Басевв right to be impleaded was not mooted nor discussed. 
иы оо and the necossity of impleading him, how- 
ties ie ee in England, (Daniel Chancery Prac- 
Ne is em 245,) and indeed 16 could hardly be other- 
di NM ering his rights and position with reference to 
for di ees property. Тһе same rule applies to suits 
°sure.—Baddeos On Mortgage, page 157. 


Iu India, the Transfer of Property Act appears to fol- 


| 19е що Same principle. Section 85 enjoins Ше ümpleadiyg 
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will comprise first, the personal covenant of the sub-- 


under the power of sale in the mortgage, he will be en- 
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of all parties, having any interest in property comprised 
in a mortgage, in suits relating to such mortgage, un b. 
Chapter ІУ, subject to the provisions of section 437, Civ | 
Procedure Code, provided the plaintiff has notice of such 
interest. Section 86 expressly refers to a plaintiff suing 
for foreclosure under a derivative title. The case report- 
ed іп 7. L. В. volume XX, Mad. series, rules that Section 
86 applies to sub-mortgagees in a well considered and aq. 
mirable judgment, in the reasoning of which we fully 
concur, and it follows that Section 85 is also equally ар. 
plicable. 


Itis of course true that thesub-mortgage-’s rights are 
[imited by those of the sub-mortgagor, and that the latter 
cannot cloy the right of redemption of his own mort. 
gagor or in any way prejudice him. by entering into a 
contract of sub-mortgage inconsistent with the mortgage. 
When a sub-mortgagee resists redemption by the mort. 
gagor, except upon payment of all that is due to him,-ex- 
ceeding what is due on the original mortgage, he must 
show some special circumstances such as an estoppel or 
that the property is of such a kind that it passes by de- 
livery to a bona fide holder for үајпе Гле London joint 
Stock Bonk versus Simmons, 1892, А. С. 901. The sub- | 
mortgage is extinguished when the mortgage debt is paid | 
off, and the mortgagor is entitled to get back his security, | 


‚ This rule, however, is meant to limit the liability of the 
mortgagor to the sub-mortgagee, and is nob intended to 
‘how that the mortgagor is not bound to recognize tho 
sub-mortgage or that thesub-mortgagee does not acquire | 
as against the mortgagor any title to the security. Itis 
also intended to emphasize the principle, that if the mort- 
.gagor. has no notice of the sub-mortgage, his payments to | 
the. mortgagee will discharge him pro tanto from the morts | 
gage debt. Mr. Fisher in his Law of Mortgage says “It | 
AS. not. necessary, to complete the title of the assignee, ОЁ a I 
mortgage or of a sub-mortgagee either of land o | 
Personal estate to give notice to the original mort- | 
Bagor of the assignment of the debt, because the | - 
debt is incident .to the property which forms the | 
security and which cannot be taken from.the assignee | 
_mithout payment. But so long as the original mortgag} E 
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has no notice of the assignment, his payments on account 
al the debt to his original mortgagee will discharge him." 
5th Edition, Section 1233. Mr. Coote says, “Іп the case 
of a sub-mortgage, if the original mortgage is secured by 
an estate in land, the doctrine of refuted ownership does 
not apply, and on the same ground, the privity of charge 
of sub-mortgagee would not be affected by the want of 
notice "— 5th edition, volume I, page 555. See also Га Re. 
Lord Southampt.n's Estate, Allen versus Lord Southampton, 
I. R. 16, Chancery Division, 178, at page 186. A sub-mort- 
gageo moreover is entitled to rely on the statements in the 
mortgage deed e.g., that £. 250 was advanced, while, in fact, 
only £ 90 passed, /icierton versus Walker 31, Chancery Diri. 
sion 151, and where payment of mortgage money is made 
to an agent of the mortgagor he is entitled to dispute the 
authority of the agent, in order to show that the mortgage 
is still unsatisfied.— Withington versus Tate, L. R. 4 Chancery 
Dirısion 288; some of these authorities relate to cases of as- 
Signment of mortgages, but they are treated in the text 
book on the subject, as authorities r-garding sub-mort- 
gages also, there being no essential distinction between 
the two. í 


The Indian cases cited for the appellants are not suf- 
ficient in our opinion to outweigh the authorities to 
-which we have ref-rred. In the Allahabad case no reasons 
ате given, the learned Judges apparently considering the 
sub-mortcacee's claim so utterly untenable as to require no 
argument to demolish it. The same remark applies to 
'Padoayn versus Вай, I. L. №. XX, Bom. 549, the facts of 
Which Perhaps to some extent explain the view taken by 
the Court. The objection was raised by the sub-mortgagee 
po for his own benefit. The judgment in No. 19 
Was um ispo doubt full but, as far as we can see, there 
hA don e e examine the authorities on the subject, 
оо е 
| Ontho Stiles eee E pte EN e ratio decidendi, 
| sidered in the Mad r T C d hilo Ws rd y 
Ported ip у, L R ya Еа 2 uen ue E 
Point proceeds s БҚ ü т n Ыы Жы oe UT та 
stween the ane d ums RE. "aeu ІЗ РУ 
comes MS gagor an sub-mortgagee, 


CC-0. In Public Domain. Gurukul Kangri Collection, Haridwar 


Digitized by Arya Samaj Foundation Chennai апа ебапдоігі 
CIVIL JUDGMENTS Г Raro, 


a ыы HUM ЕЕ 


T, 

The foregoing reviow of the authorities, Roman | 
English and Indian are sufficient in our opinion to show y 
that :— 


1. The position of а sub-mortgagee 18 Very much { 

akin to that of an assignee ofa mortgage and there i | 
по essential distinction between the two, and the right of | 
the sub-mortgagor to redeem, and, in certain cases, to claim 
an account, does not affect the right of the sub-mortgages | 
to гесоуег his money from the Security transferred to | 


him. 


2. That the right of the sub-mortgagee is a right in 
the mortgaged property and is binding on owner of the 
property, 7. е., the original mortgagor as well as on his 
mortgagee the sub-mortgagor, and that privity is thus es. 


tablished between the mortgagor and the sub-mortgagee, * 


3. In theabsence of special considerations, the right | 
of the sub-mortgagee in the mortgaged property is limited | 
to the interest possessed by the sub-mortgagor, and he | 
cannot recover therefrom anything more than the amount 

; due to the latter from the mortgagor, whatever may be 
the state of the account between himself and the sub- 
‚ mortgagor. 

4. The original mortgagor is entitled to sue the | 
; sub-mortgagee for redemption, and conversely the sub- 
mortgagee may sue the mortgagor for recovery of hi? 


‘money from the mortgaged property, according to the 1. 


Ate ee уда y Q 
nature' of the remedies possessed by the sub-mortgagor. 
} БАБА 


к цо) Sub-mortgage is extinguished by the payment 
„of the mortgage debt by the mortgagor, if he has no notice | 
„91 knowledge of the sub-mortgage and acts in good faith, | 

Similarly payments made under these circumstances 10” | 


à wards the mortgage debt*to ithe mortgagor, will reduce | 
ш ame pro tanto во far as the suh-morteage is concerned. 
` but no payment, made with notice or knowledge of the 
"mec mortgages will, discharge, wholly, ог. paxtially, 99 | 


En PIER ge debt as against the sub-mortgagee. ıı o neen" 


..Тһеве deductions: appear.to flow ‘from 2 селені | 


, comparison of the authorities and: the legal principle’ |) 


‘Which govern the,respective rights: of -a mortgagor 9" p 
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mortgagee п 
ihe question o | 
We hold, therefore, that the first part of the question 
referred to the Full Bench, as stated in the beginning of 
this judgment, should be answer d in the affirmative, and 
she second in the negative. 
The case WAS finally disposed of by the following 
JUDGMENT. 
ANDERSON J.—The Full Bench having decided the7th March 1900, 
points referred to itin favour of the respondents, viz., that 
as purchasers of the sub-mortgage of the property in dis- 
pute, they are entitled to retain possession of it against the 
original mortgagor’s representatives, until the amount due 


nder an ordinary contract of mortgage, though 
f notice is not under our consideration. 


to them under the sub-mortgage is paid off, and are not 
obliged to seek their remedy against their transferrer, i.e., 
the original mortgagee ; the appeal fails and is dismissed 
with costs, the decree of the Divisional Judge being upheld. 


Appeal dismissed. 


Before Mr. Justice Chatterji and Mr. Justice Hari 78. 


BABU PHERU MAL,—/(Derenpant ),— 
APPELLANT, 
Versus 
ҺАМ KISHEN,—(PraAINTIFF),— 
RESPONDENT. 
Case No. 265 of 1897. 

Custom.— Succession — Non-agriculturist Khatris of Batala, 
District Gurdaspur— Daughters, Daughter's sons and brothers— De- 
elaratory Suit — Collusion of next heirs -- Right of more remote heirs 
to sue, 
Held, following Punjab Record No. 60 of 1895, that though 
Under the Punjab Laws Act, the primary rule of decision is 
custom, it hna to be decided whether there is any custom 
Applicable to the parties; that there is no presumption in 


APPKLLATE SIDE, 


favour of existence of custom in the case of high caste Hindus 

pe are non-agriculturists and residents of towns, nud in the 

кае of established custom Hindu Law has to be applied as 
9 Personal law of the parties. 

25) В à : 

Khat Y the evidence on the recordit was пов proved that Lalhori 


гів of Bat ч mii ; 5 Tm 
Pitcesgion. ala were governed by custom in matters pf 


жы 
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8th Feby. 1900, Harris J.—Plaintiff, Ram Kishen, has sued for and ni 
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Held, farther, that collusion between the widow and 
next heir is not necessarily to be presumed, to give they 
remote heirs right fo sue to веб aside the alienationg mad 


tha 4 
1019 Т 
ИЛ | 
Further appeal from the order of J. A. Anderson, Гарип, | 
Divisionol Judae, Amritsar Division, dated the оз, | 
November 1896, аЙттіна the order of Lala Chung Lal Т 
District Judge, Gurdaspur, dated the 24th June 1896, 


the widow.. 


өү сте p „шш 


Lala Ishwar Пав, Pleader, for appellant. 


Lala Lajpat Rai, Pleader, for respondent. 


d 

| 
JUDGMENT. | 
! 
obtained a declaratory decree that a mortgage of a shop ) 
for Rs. 800 and а mortgage of half а house for Rs. 400, 9 5 
effected by defendant, Mussummat Jawala Devi, widow of | 
HiraNand, brother of plaintiff, infavour of PheruMal, the | 
widow's son-in-law, are only valid as against plaintifs | 
reversionary rights to the extent of Rs. 344 and Rs. 100, | 
respectively. Parties are non-agricultural Khatris of the 
town of Batala. 


On further appeal by plaintiff this Court, by order | 
of the 8rd August last, remanded the cause for decision 
whether the parties are bound by Hindu Law or by | 
custom, as the question arose whether in the presence ofa 
daughter and daughter's sons of Hira Nand, deceased, y 
plaintiff had a right to sue. ( 


Тһе District Judge, who made the enquiry оп re- | 
mand, came to the conclusion that the rule of decision 8 |. 
custom, апа that brothers апа nephews exclude daugh- | | 
ters and the : ons of daughters. I 


TM 


it has to be decided whether there is any custom appli 
cable to the parties ; that there is no presumption in favoni | 
of existence of custom in the case of high caste Hindus | 
who are non-agriculturists and residents of towns, а15 
that the custom should be left to be established by UP 
evidence adduced by the parties. In the absence of 


раса кы O 


a 
х2 
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4 custom, Hindu Law has to be fallen back upon 


‘sh 
tablis err ud law of the parties. 


; as the P Ў 
In P. R.148 of 1882, it was found that по 
© vell established custom was shown to exist among Khat- 
) ue f Lahore, excluding daughter’s sons from succession . 
14 Ж eru immoveable property in the presence of a 
| prother’s son. ; 
|. (Parties іп this case are Lahore Khatris, i.e., Khatris 
| originally coming from Lahore). 
In P. В. 67 of 1888, а similar conclusion 
| was arrived аф with regard to Khatris of Peshawar 
| City. 
In P. R., 108 of 1888,1% was held “ clear that 
| “among town Hindus of the upper castes, who are dis- 
g “connected with agriculture, there by no means exists 
Т “апу such а generaland well-recognized custom by 
| «which daughters or even daughter's sons are excluded 
“from succeeding to separate acquired real estate," 
| “ав would throw the onus on those asserting such a 
« е” ; 
In P. R. 94 of 1898, itis was held that as Khatris 
| donotordinarily form an agricultural but a trading 
community, the usages of agriculturists cannot be presum- 
ed to apply to them. 
It is thus sufficiently clear, that unless the plaintiff’ 
can be held to have proved a custom whereunder he, as 
| brother to Hira Nand, excludes the daughter and dàugh. 
| ters sons, the case must be decided by Hindu 
| Law. 
i On the question of onus P. R. 141 of 1894, 
- (at page 536), P.R. 81 of 1898 and P. В. 73 of 1896 (at 
Page 226), were referred to in the argument by appel- 
| lant’s counsel. $ 
Before referring to the evidence оп the point of 
| Custom, it is advisable to allude to two points here urged 
des plaintiff. respondent; viz, (1) that the property in 
‘| Sut is joint family property, and, thus, that even if 
A mdu Law be applicable, plaintiff has a right to sue; 
(2) that: even if the daughter and her sons be copy 


22 ЖА 
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sidered nearer reversioners they have colluded with 
defendants, and plaintiff the more remote reversions, | 


jt Revonney 


can sue. 

As to the first point, it is clear from paragaraph | 
of the plaint, that the property in suit, viz., a shop ang | 
half a house, was alleged by plaintiff to be the ancestral | 
share of Hira Nand, deceased, and that as plaintiff da | 
not anywhere set up a right on the ground of joint owner- | 
ship, he cannot now be heard to base his claim on a fresh 
allegation in further appeal. 

On the second point, it is true that Divisional Judge 
alluded to a possible collusion of the daughter or daugh- 
ter's sons. But collusion is not necessarily to be presumed 
from the circumstances, and there is no direct evidence | 
to show collusion. Hence if plaintiff be held the remoter 41 
roversioner his claim should fail. ү 


A perusal of the evidence taken on remand, dis- [| 
closes the following alleged instances in plaintiff's | 
favour,— | 

(1) Dulo's case. Sant Ram, witness, alleged that on 
Dulo, а KapurKhatri, dying his nephewsNandoo and Neko, 
succeeded,to the exclusion of a daughter and a daughter's 
son. But оп cross-examination this witness was shown to 
have the very vaguest knowledge of the facts ; Nando | 
also gave evidence. There appears to have been no claim 
by the daughter, and the property left by Dulo Seems 
to have been joint family property, ; | 

(2) Gulzaris case. Certified to by Sant Баш and | 
Munshi Ram. Daughter is said to have been excluded | 
by nephew (father of Munshi Ram). Property seems 19 | 
have been joint family property. 
. (8) Devi Ditta’s case. Certified to by Har Narain f 
(uncle of plaintiff) and Chuni Lal. The daughters seem | 
to have been provided for by giftor will, the nephews | 
taking the rest of the estate. | 

(4) JaiRums case. Certified to Бу the same wit | 
nesses as the preceding. za | | 

(5) Gobind Jas’ case—Chuni Lal, witness, allege! 
the daughters were excluded by nephews on the deat 
of tha widow. Daughters are said to have heed «a 
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E i married before death of their father, and to have made 
F no claim. ; 
(6) Gulab Rais case. Ganpat Rai, nephew, alleged 


he excluded a daughter who made ro claim, being marri- 


ed. 

The two witnesses produced by defendant, viz., Karm 
Chand and Hem Raj, do not help either side. Тһе 
“District Judge examined two witnesses called by himself ` 
at Batala, viz., Rai Fakir Chand and Lala Ganda Mal, 
put the evidence of those witnesses goes to show that 
there is no fixed custom in such matter. 


The merest allusion has been made to two contested 
cases, but the files are not here, and neither party has 
made any effort to produce them. T 


The instances cited are not well ascertained, and 
appear to us insufficient to provo that Lahori Khatris of 
Batala are governed by custom in matters of succession, 
The oral evidence is generally vague and unsatisfactory, 
On the above findings plaintiff's claim must fail, and it 
becomes unnecessary to discuss the question of necessity, 


It may, however, be remarked that there appears по 
reason for holding that the conclusion arrived at by the 
Courts below, as to the amount for which necessity 
hasbeen proved, is wrong. Тһе District judge has dis- 
cussed each item of debt separately, and his estimaté of 
expenses incurred iu funeral ceremonies of the deceased, 
Hira Nand, іп prosecution of a suit, does “not seem 
Unreasonable. 127 ice TE 
It may be added that the.2nd ground of appeal, has 
been correctly disposed of by the Divisional Judge, and 
18 not pressed in this Court. S | 
е appeal is accepted, the decree reversed and 
es claim is dismissed. Аз plaintiff appears to 
E. = ad ground for considering he might have a title 
“ue, and as he has been able to prove,. that a consi- 
we portion of the mortgage money was without ne- 
„У We order that parties do bear their own costs 
throughout, 4 Ma POR E е 
Ev Appeal accepted. - 
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ieee Before Mr. Justice Gordon- Walker, 
7” YMUSSAMMAT LADO,— DzrsxpANT),— APPELI id 
| Versus. 
APPRLLATESIDE; 2 295 TS 
NABI BAKHSH AND OTHERS, —(PranvmirES) — 
RESPONDENTS. : 
t m 22522 No, 683 of 1897. ; 


Custom——Khanadamadi— Gift by widow in favor of her de. | 
ceased husband's brother’s daughter in the presence of the brothers | 
.son—Arains of Ludhiana Tahsil. 


' The'qnéstion at issue in this case was ns to tho validity | 
ofa gift made by & widow in favor of her deceased husband's | 
;brother's daughter, the parties being Arains of the Ludhi. | 
апа Tahsil. It was pleaded that the donee never left the hougg | 
of her father and succeeded to the estate of her father's brother |. 
in preference to collaterals and the gift merely accelerated 44. 


the succession. 


Held, that no question of Khanadamadi could arise. The |. 
essential feature of the custom of Khanadamadi is thatin | 
default of male issue a proprietor may take his daughter and | 
her husband to live with him in order to supply the want of | 
male issue, and itis quite inconsistent with tho iden under | 

` lying the custom of Khanadamadi that a daughter and her | 
‘sons should. be able to acqnire any rights of.succession in the | 
presence of sons. 


^ Held, therefore, that the gift was invalid for 


the donee’s | n 
father had а son living when the gift was made. | 


UC Purther appeal from the order of G. Lewis, . Esquire, ; 
Divisional Judge, Amballa Division, dated the 7th May || ®\ 
1897, reversing the order of Munshi Muhammad Ali, Еша | 90 
Assistant: Commissioner, and Munsif, 154 Class, Ludhiana, 
dated the 25th’ February 1897, 5 


A Mr. Gouldsbury, Advocate, for appellant, 
JNabi,,Bakh&h ‚апа Ghulam Rasul, in person. 


КАДИК ҮС 


JUDGMENT. 
804), Nour. 1899, . 5 GoRDoN-WALxER, J.— The facts of the case will appeat, | to: 
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(3 вїайсәз did nob succeed to the 
| beobserved that Kadu had two Sons 


| 28 pointed out by the Divisional .Judge 


| smmat Nihalis and M 
| question of khunadamadi arise, or 
| neither Kadu -nor Nihal being a 
| the daughter or 
4 by residence in b 


Digitized by Arya Samaj Foundation Chennai and eGangotri 


ETSI CIVIL JUDGMENTS, 
> May ‘ 


y z о . ME Iss 

bands brothers daughtar, tho parties рэпе Araing 
Шшіз02) E с 2 c - 2 
п tahsil and District Ludhiana, 
of tah: 


It is urged for appellant that two mambers of the 
family, viz, Mussammat N ihali, daughter of Kadu (see деп- 1 
calogical tree annewed to this Judgment) and Миѕзаттай — 
Lado, daughter of Nihal, the latter being the donee and 
defendant in this case, never left tho houses of their - 
fathers, their respective husbands Baga and Hakim . 
romaining as khinidimids of Kadu and Nihal. The first - 
Court framed its second issue оп this point, and found . 
that in both instances the daughter remained in the . 
house of her father. But the first Court went on to find 
оп the third issue that the daughter іп such circum. 
i estate of her father’s - 
| brother in preference’ to collaterals, It will, however, | 
| (and опе grandson) > 
шай Bukhsh). Further, . 
the gift 
now in question was made by Mussammat Nanki while 
Muhammad Bakhsh was alive. From these two cir. 
| cumstances it seems to me clear in the first ‘place . 
| that in neither of the instances referred to (Цив-` 
ussammat Гадо") “could алу 
at all events that, 
sonless proprietor, _ 
her issue could not acquire any rights 
he house of the father.’ So far as Таш 
aware there’ is no recognized custom in the Punjab ac-' 
Cording to which mare residence of a daughter and her - 
husband in the house of her father from the day of her 
Marriage also sons, would ‘confer on the 
sons any right of succession. The, 
Ө of the custom of khanidamadi appears 
Eon atin default of male issue а. Proprietor 
8 his daughter and. her husband to liye with 
Supply the want of male issue, Ті Seenis - 


while Nihal had one son (Маһат 


Не ^^ Quite inconsistent with the idea” underlying: ^ 
tho Stom of khanadamadi that a daughter and ‘her sons . 
3 Ш be a lg to A 

8 


acquire any rights of succession in... ; 
9 Of sons, It is only with respect to the donee. 
nly with resp 
Lado, that. the question o£ khanadamadi oould 
Peotly i. nn d a 
9Uy in this case, and it is raised in hor саза | 
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with a view te supporting the CN of the gift, the 


А other. instance being brought in to support the conten- 


tion, 

But it is to be observed that at the time of the gift 
Muhammad Bakhsh being Gulab's nephew and heir the 
estate of Gulab may be Simba ed to have vested on his 
death in Muhammad Bakhsh subject to the life interest 
of the widow, Mussammat Nanki, the donor. Mussammat 
Nanki having only this limited interest had no power 
whatever to make a gift of a portion.of the land. This 
is nob а case in which a sonless proprietor makes a 
gift to his daughter who has not left his house, but ofa 
widow making a gift to her husband's niece. 

The only other question is as to the consent or 
acquiescence of Muhammad Bakhsh or the plaintiff, and 
here I agree with the Divisional Judge that this is neither 
proved пог can it bo inferred from conduct. The fact 
that the other branch of the family did not include 
this area in their unsuccessful suit against plaintiffs 
branch can have no bearing on the question. 

For these reasons, I hold that the gift cannot be 
maintained on any ground, and plaintiffs must succeed 
in their suit for possession of tho land. 

The appeal is dismissed. Plaintiffs (respondents) 
have incurred no costs i in this Court, 

Appeal dismissed. 
xd GENEOLOGICAL TREE. 
s A aranira Chuhri— IBRAHIM. ahenn Agilan. 


ы 


tee устте [cepe crc eget 
RS Yadu, Naurang, Jang. 
| 
^ Haku, io; d f. | \ ) 
| Nihal, Gulab, Mussammat | 
Nihali, 
dts жей, Jes Sonless widow 
Lehns, Akbar, | Mussammat Елен ЕЕ 
5 “| Nanki(donor), Makhan,  Lakhan,, 
5 / тз == 1 Hassan, 
1f . -Ghulam Rasul m 
(plaintiff), : 
ег. Muhamm: |o Mussammat 
Abadan, -` Nabi Bakhsh, Bakhsh Тар 
WT (plalntiff), (defendant donee). 


(plaintif). 


t 
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Before Mr. Justice Robertson. 


THE AG 


Versus 
KASHI RAM and others,—RESPONDENTS. 
Case No. 1875 of 1899. 


Revision — Civil Procedure Code Section 622 — Punjab Courte 
| 1899, Section 70 A —Order to furnish copies under Section 6, 
d x 


ct XVIII of 1891. 
| Held, that the order passed by the District Judge to the. 
| Аата Bank, to furnish copies of the entire account of Mr. H. 

| Hon their books, though not proper was not open fo revi- 

| sion under Section 622, Civil Procedure Code or Section 70 

|. A. of the Panjab Courts Act 1899. 


т 
4 


The proper course was to allow the inspection of the 
Bank books of the whole account, and then to permit copies of 
all entries, which it was considered necessary to have after 
inspection. 

Petition under Section 70 (а), Punjab Courts Act, Jor 
revision of the order of Khan Sahib Maulvi Muhammad 
Hussain, District Judge, Ferozepore, dated the 8th November 
| 1899, disallowing the objection of Petitioner under Section 6 
| (8), dct XVIIL of 1891 (The Banker's Books Evidence Act), 

Alr. Shelverton, Advocate, for petitioner. 

Mr. Brown, Pleader, for Messrs. Arthur Coates, 


‚ and G. Н. Coates, Lala Ishwar Das, Pleader, for Kashi 


1 Қаш, respondents, 


JUDGMENT. 


! fere with, is one passed by the District Judge of Fe- 
| ,, “Pore, under Section 6 of Act XVIII of 1891, ordering 
the Agra Bank to furnish copies of fhe entire account 
E G. H. Coates from their books. The accounts 
F сүн їп several different books, are very voluminous, 
E GEN end over a period exceeding 30 years. The Bank 
ES ated by counsel to show cause against the order, under 


190 : 
%ззату ono, and it is one which must cause considerable 


RA BANK Limited of Lahore, —PETITIONER, | 


"a "tion 6, but the District Judge over-ruled the objection. = 
Tho order does not appear to шө to be a wise OP . 
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Rosurtsoy, 7.--Тнв order which Iam asked to inter- 1644 Feb. 1900, 
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aunoyance and inconvenience to the Bank, the Props 
course would probably have been, as urged for Petitions, 
B . бо have allowed the inspection of the bank books Of the 
7 777 whole account, and then to have permitted copies of all - 
entries, which it was considered necessary to have, on 
Kashi Ram's application, after inspection. The District 
: Judge does not appear to have exercised a wise discretion 
in this case, but I fear that I have no power to revis; the 
order in question under Section 622 or Section 70 4, of 
the Punjab Courts Act of 1899. I cannot бау that tha 
order is an illegal one, or ons which th» District Judge 
had no power to pass. It is, however, an int -rlocutory 
order and not subject to revision, a8 pointed out in the 
judgement of my brother, Mr. Justice Chatterji, in 
Mahtab Rai and another Versus Kaman Lal, (51 P. R. of 
1899), inter aliay 1. L. R., ІХ, Bom., page 82 and XIV Cal, 
page 763, quoted by Mr. Shelverton, ara not against this 
ruling. Itcann >t be said that the order in this case 
was made without jurisdiction, 


Mr. Browne animadverted strongly on the wholly 
unreasonable delay indulged in by the District Judge, in 
reference to various matters in this case, especially in 
coming to a summary decision on certain points before 
him, regarding the release and attachment of goods, 1 
have nothing t» do with these matters at present, No 
doubt they will receive speedy attention from the J udge 
in question. 


qd 


While the order before me does not altogether re- 
commend itself to me as a wise or proper one, I find 
myself unable at this stage of the proceedings ty inter- 
fere with it on the Revision side. 


Application rejected, no order as to costs. 


Application rejected. 


се. 
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Before Mr, Justice Anderson and Mr. Justice Robertson, ` 

ef р 


AYUB, &о.,—(РгАгитгЕЕБ),—АРРЕТЛАМТВ, - 


Versus 

APPELLATE Sipa, 
WALI, &c.,—(DEFENDANTS!,— RESPONDENTS. 
Case No. 740 of 1896. 


Jurisdiction of Civil and Revenue Courts— Punjab Land 
4 . Revenue Act, XVII, 1887, Sections 117 and 158— Suit for 
| declaration of title to land — Question of title. 


Wali and others,in partition proceedings, claimed that they 
P were entitled to a share in lands partitioned some 25 years ago, 

“but got no share, and that it may now be made good to them 
out of the joint lands sought to be partitioned, Ayub and 
others, plaintiffs, sue for a declaration to the effect that the 
defendants ате not entitled to urge their claim. 


| It was objected that the Civil Courts had no jurisdiction 
| _to try the suit. ; 
Hel4, that althongh the Revenne Court 
- cided this suit under Section 117, Land Reve: 
Civil side, it was acting within ita powers іп referring 
Civil Court and acted correctly in doing so. The question 
being not one simply of partition but as one affecting the extent 
‘of the rights of parties i. e. of title to, and the amount of, land 
_ to which certain persons are entitled on partition, the case 
was triable by а Civil Court. 


might have de. 
me Act, on the 


it to & 


2 Further appeal from ` the order of D. C. Johnstone, 
| Ледине, Divisional J: udue, Jhelum Divisio n, dated 29th April 
| 71896, reversing the order of 41045 Sher: Bahadar Rhan, 
. Additional District J «dge, Зћаћрит, dated the 13th Janu- 
Ary 1896. қ 


% 2j 
Mian Muhammad Shafi, Advocate, for 


appellants, 
Lala Ishwar Das, Pleader, 


for respondents, | 


JUDGMENT. 


Ronurrsoy, J 
10ре was in 


—We think that th: learned Divisional 10th Jan, 1900, | 
bl 


error, апа that this is clearly a claim 
e by a Civil Court. : i 
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YA 


The learned Judge who admitted this appeal 4 
Bench has jut the question in dispute in a nu; ES | 
“Plot А is 269 biyhas odd. Plot B is 105 (4,4, al d 
“Plot A was divided among the plaintiffs 25 years адоап} | 
“defendants got no share. Defendants now claim that the | 
«& are entitled on partition of plot B. to get the share Which 
« they should have got, and did not get іп plot A mad | 
** gocd to them out of plot B. Plaintiffs sue for a declaration | 
* that they are not so entitled. Isthis a question of title 
There can be no doubt that a question of title js involved 
even applying the learned Divisional Judge's own tel | 
there is clearly a question of title involved, it is the саға | 

. that one party asserts and the other denies the right SA | | 
person to a particular share which is claimed. Section | 
158, Act XVII, does not bar the jurisdiction of the Civil 2. 
Courts in this case, and although the Revenue officer T 
might have decided this suit under Section 117, Land 
Revenue Act on the Civil side, hè was acting within hi 
powers in referring it toa Civil Court, and acted | 
correctly in doing so. The question is not one simply | 
of partition, itis one regarding the extent of the rights | 
of parties, 7. e., «f title to, and the amount of land ty | 

"which a certain person for certain persons, is entitl-d on | 

' partition, and this is clearly a question of title to be de. | 

'eided by а Civil Court. 18 


We, accordingly, accept the appeal under Section |. 
562, and return it to the Lower Appellate Court for de қ 
cision en its merits. Stamp оп appeal to be refunded 
Costs of this appeal are to be borne by respondent. . Other | 
costs to be costs in the suit, 1 
| 


Appeal acceptedi 
: | 
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TOL Mr. Justice Anderson and Mr. Justice Robertson, 
СОВ DITTA МАП and others, — (DEFENDANTS) тт 
APPELLANTS, $ 

Versu orti pN 

С pi 95 9 


SANDHI KHAN,—(Psansr1eh, РО, 
Case No. 797 of 1896. iib ^ 
B D 


APPELLATE SIDE. 


і ла уна) 

Res-judicata—Civil Procedure Goda Act VITI of 1550) Sec- 

tion 2and Act XIV of 1882, Section YA “Laplanahion VE Fote- 

closure proceedings under Regulation X АСЫ 1806 бий a 
redemption after expiry of the year of grace. їз”. 


The land in suit was mortgaged by the father of the plain. 
tiff to the defendants. Proceedings for foreclosure were taken 
іп 1865, before Regulation XVII of 1 806, was brought 
into force in the Punjab which was done in 1872. Kale 
Khan, a brother of the plaintiff, sued for the redemption of 
the mortgage after the year of grace had expired. On appen} 
the Chief Court decided—/’, R. 21 of 1870,—that the suit was 
not maintainable in face of the foreclosure proceedings, but 
the mortgagee must bringa suit to complete his title, and 
“that in that suit the plaintiff Kale Khan wonld be able’ to 
“raise any objection to the foreclosure proceedings or any de- 
fence on the merits, which could be raised during the year of 
"grace, Jn that suit objection was taken for the defence’ that 
Kale Khan was only one of the four sons of the mortgagor and 
the others were not made parties. Kale Khan submitted that he 
would pnt in a MukAhtarnama for his brother, the present pluin- 
tiff or produce him in person, and stated that the-snit. waa 
bronght or behalf of he other sharers also and with their consent, 
but it appears the present plaintiff never appeared in Court,and 
that no formal notice was ever served on him. Tater оп, the 
patent plaintiff with others sued for a declaratory decree that 
Mo P still subsisted, but the suit was dismissed and 
Я urt remarked thatif theplaintiff was not bound -by the 


f БЕ: 
ormer decision, P. R. 91 of 1870, he could bringa suitfor 
redemption. 


The present plaintiff brought a suit for redemption. 
,. Held, that 
Judicata a Inia 
at 1859, which 
à pont plaintiff 
онсе of it, 


the suit was not barred by the doctrine of Res 
down in Section 2, Civil Procedure Code, Act VIII 
governed the case, on the ground that the pre- 
waa not n party to tho first suit and he had no 


i 
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! he would be entitled to n decree, if he proved his claim on 
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Held, further, that the suit for redemption by the е 
plaintiff was maintainable; the Court observed that a ud 1. 
closure proceedings being merely ministerial and Crying E 
final judicial sinction, itis open to a ‘mortgagor to brink No 


suit for redemption after expiry of the year of grace, and ite | 


the | 
ANY reason wn 
good or conclusive against him or for other sufficient 


merits, and that the foreclosnre notice was for 


cause, 
P. В. 15 of 1883, referred to. { 
Miscellaneous appeal. from the order of Khan Muhammad | 


Hayat Khan, Additional Divisional Judge, Amritsar 
Division, ot Jullundur, d «ted 23rd June 1896, ; 


Lala Lal Chand, Pleader, for appellants. 
** Lala Durga Das, Pleader, for respondent. 


JUDGMENT. 


forth in the judgment of the first and lower Appellate | 
“Courts and 16 is unnecessary to оо into them аф length | 
“here. The First Court dismissed the suit as ves-judicata, | 
‘and also on the ground that the claim was not | maintaina- 
"Ме as foreclosure proceedings had been completed | 
against plaintiff, following the order passed іп the case | 
reported as P. В. 21 of 1870, in which the present defen- 
'dants and near relatives of plaintiff were parties. 


The Lower Appellate Court held that the case was 
not “res-judicata” amd that a suit for redemption by 
plaintiff would lie. | 

1 3 | 

; The first point which we һауе to consider therefore | 

„18 whether or not tho claim is barred by Section 13, Civil | 

- Procedure Code, as ves-judicata. It appears that one Ghw | 

plami Ghose had four sons Jehangir Khan, Kale Khan 

,Bandhi Khan and. Bajji Khan. Sandhi Khan is the pro 

sent: plaintiff. The land in question had been mortgaged | 

by Ghulam Ghose to defendant. 

Proceedings for foreclosure were taken in 1865, D 

fore Regulation Y VII of 1806 was brought into force E 

the Punjab, which was done in 1879. Kale Khan ps. x 

.for the redemption of the mortgage after the year © | 
Brace had expired. The objection was taken for the de 

fence that plaintiff was only one sharer out of four 87 
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E 31st July 1868, plaintiff Kale Khan put in a petition 
ORY. that he would putin а Mukhtarnama for. the 
WA plaintiff or would produce him in person, and 
ad that the suit was brought on behalf of the other 
К and with their consent. Тһе Court then heard 
‘the case and proceeded to judgment, but it is clear that 
‘the present plaintiff never appeared and that no forma] 
notice was ever served on him. The case went -through 
the various stages and reached the Chief Court, which de- . 
‘cided (in P. R. 21 of 1870) that the suit was not maintain- 
! | able in face of the foreclosure proceedings but that the 
mortgagee must bring a suit to complete his title, and that 
in that suit the plaintiff would be able tO raise any objec- 
tion to the foreclosure proceedings or any defence on the. 
| merits which they could have raised within the year of 
4. graco. 


- Later on, the present plaintiff with others sued for 
| a declaratory decree that the mortgage still subsisted. 
| This came finally before this Court and it Was dismissed, : 
| it boing remarked that it was an attempt to get round: 
the former decision, but that if the plaintiff was nag 
bound by the former decision (P. R. 21 of 1870) he could: 
bring a suit for redemption. e 
We have now 


to consider whether he is barred by 
that judgment. WS 


It is clear that he w 


as never really before tho. 
(Court in that suit, th 


at he had no formal notice, and ' 
that the fact that he was aware of it and consenting to 
| liis only Supported by the evidence of Kale Khan him- 
| Self, who never in the plaint alleged that he was suing 
EC E any one but himself, who when confronted with the ` 
E LE that he could not sue alone promised to pro- 
Де authority from the plaintiff, but who never did so; 
a learned counsel for the appellant quoted several’ 
| i ments to us, but the counsel for tho respondent urged 
m à xplanation 5, of Section 13, Civil Procedure Code - 
{ЖЕ 252105750 were both enacted after the conclusion 
| 124 ‚= Procedings ending in 1870, and that under 
an 1886 01 the General Clauses Act thon in force, Act I | 
0 not and section б of that now in force, X of 1897, they ; 
me Pply to Шө case. The Civil Procedure Code in 
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force at the time when the suit which ended jy 

was brought, was Act VIII of 1859, and the ES 
. dealing primarily with the matter of res -judicata a | 
corresponding in some degree to section 13 of the pn. | 
sont Civil Procedure Code was section 2, which С 
thus “the Civil Courts shall not take cognizance of any | 
suit brought on a cause of action which shall have been - | 
heard and determined by а Court of competent | 
jurisdiction in former suit, between the same parties op | 
between parties under which they claim." This would 
appear to be the law governing the question ОЁ res-judi 
cata in regard to this case. Let us now examine MO | 
actually occurred in the former suit for redemption m 
little further. Itit argued that subsequent events must i i 
held to show that Sandhi Khan aequiesced in the judg- 
ment, allowed mutation to take place,etc., but oven if this Y 
be.s0,it:may be Said that the order of thisCourt stating that | 
the mortgagees must bring a suit to complete their title, in | 
which the mortgagors Gould setup а defenceon the merits | | 
conduced to this result. The mortgapees, however, as has | 
been urged, were much too AA to do this, and pretend | | 


187) | 
Ction j 


an | 


be ousted, ЭЛ content to let their itl ripen. It does not | 
appear to us on a full consideration of the facts of this 
case, the arguments of counsel and the authorities quoted, 
that it can be held that the claim is res-judiccbe against | 
the present plaintiff. 


(P. В. 111 of 1882, I. L. В. VII Вот. 407 ө) 
Tho p laintiffin the бла suit, sued alone, on defen: 
dants’ objections he дулу to make out that he was | 
suing: for his brothers, but he never pr „duced. any | 
Mukhtarnama from the present plaintiff who was away i | 
Jhang, пог is there апу thing to show that the a 
plaintiff knew of or participatod in the suit except the 5 
ipse diwit of the plaintiff in that suit, made іп his отаи | 
interest. г | 

Не undertook either to produce the present pur | 
in person, or to procure a power-of-attorney,aud he fave" | 
todo either and we are unable to hold therefore 
the present plaintiff is bound by his acts. 42 
Ав regards the questionas to whether ot uot bs 


эс 
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suit for redemption will lie, it might be said that it is not 
necessary tO decide that point now, but we think it best 
to deal with it here. It appears to us that the forcelosure 
proceedings being. merely ministerial and carrying no 
final judicial sanction, 16 15 open to a mortgagor to bring 
a suit for redemption after the expiry of the year of grace 
and that he would be entitled to a decree if he proved 
his claim on the merits, and that the foreclosure notice 
was for any reason not good as against him or conclusive 
against him or for other sufficient cause (see P. R. 75 of 
1883). We quite agree that to plead that foreclosure 
had taken place might be a complete defence to tho 
suit if proved, but we are unable to agree that a mort- 
gagor is barred by the mere fact that foreclosure proceed- 
ings have taken place, if he alleges that such proceedings 
for апу reason do not bind him. A mortgagor is not 
bound to take any notice of foreclosure proceedings which 
he knows to be defective, though he may be extremely 
unwise to take such a course. То hold however that a 
mortgagor cannot sue to redeem because a forcelosure 
proceeding has been taken, and must wait till the mort- 
gagee sues to complete his title to plead irregularity in 
the proceedings appear to us to be inequitable, and to 
construct the forcelosure regulation which the Courts con- 
stantly reiterate to be a regulation in favour of the mort- 
gagor mto an engine for his destruction. As in this case, 
if the mortgagor has neglected to sue for redemption 
Within the year of grace, the mortgagee has nothing to 
do but to sit still, even though in fact the forclosure 
Proceeding may be entirely invalid for some reason which 
the mortgagor could plead when the mortgagee sues to 
ete his title, which he may never do, but which it 
las been argued, he cannot set up in a suit for redemption. 

. Following the view apparently held by Messrs, 
Rivaz and Chatterji in their 3 t 21s ; 
ТОА abterjt in their judgment of 2186 November 
iio 4 We hold that the plaintiff is not barred from bring- 
DM s by reason of tho previous suit, and that he 
“Шие to be hear "its i 

лут, d оп the merits if he can show that 
shag 'eason foreclosure was not іп fact complete 
gunst him. 


WA Accordingly reject the appeal with costs. 


Appeal. rejected, 
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Before Mr. Justice Gordon- Walker, 
LODI KHAN and others,— (PLainTivrs) — 
APPELLANTS, 


—— 


= 


Versus 
APPELLATE SIDE, 


АШ JAN and others,— (DErgNDANrS), — 
RESPONDENTS. 
2 Case No. 447 of 1897. 


Abadi— House built by non-proprietlor — (191 00 eject — 
Custom — Mouz« Ali Beg, Pehsil Nowshera, District Peshawar, 


Held, that i& was not proved that by custom the plain. 
tiffs, proprietors of the site in the village Ali Beg, Tehsi] 
Nowshera, were entitled to eject the defendants from the house 
oceupied by them, which they had built or largely improved, 
either at their will or for failure to pay dues, render services, фу, 


Further appeal from the order of Н. Maude, Esquire, 
Divisional Judge, Peshawar Division, dated 28th Novem. 
ber 1896. 


Mr, Duni Chand, Advocate, for appellants. 591 
Mr, Harris, Advocate, for respondents. 
JUDGMENT. 


2087, Now. 1899. .: GORDON-W ALIE t J.— Parties belong to the village of 
Ali Beg, in the Nowshera Tahsil of the Peshawar Dis- 
trict. The nature of the suit is described by ihe Divi- 
sional Judge in his judgment as follows :— 


“The plaintiffs in this case are proprietors in the 
village, the defendants ате dyers, and non-proprietors. 
The suit is for the ejectment of the defendants from a 
house in the village, and it has been dismissed. The 
plaintiffs have appealed. 


n 

. * (ч + . + М 9 

“The plaintiffs based their claim, in their plaint, on ] 

the allegation that the house was their ancestral proper- 3 


ty and that the defendants occupied it bataur karaiadar, 
having been put in twenty years previously on the con- 
dition that they paid marriage fees, and manure (or 
house sweepings) and that they would dye the plaintiffs 
clothes when required. It was also said that the defen 


i 
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dants would be ejected at pleasure. As they have failed 
to observe the conditions, the plaintiffs sued to turn 
them out. ‘The defendants denied that they were the 
plaintiff's tenants or that they ever paid any dues to 


them.” 
The learned Divisional Judge goes on to find that 
the site is undoubtedly plaintiff's and that the defendants 
have lived in the house for more than twenty years, that 
| , “the balance of probability is that the defendants built 
| the house, or at any rate much enlarged it. Admittedly 
they have occupied it continuously for twenty years exl 
, there is no proof that they took possession on the agree- 
ment that they might be ejected at will. Hence to use 
the words of Plowden J. in the case reported as No. 34 
of 1882 in the P. R., evidence of a very distinct and un. 
equivocal character is required to prove that a custom 
exisis under which the plaintiffs can eject. No such 
, evidence has been produced and under the circumstances 
¿I consider that plaintiffs’ suit must fail.” 


The appeal was accordingly dismissed and the plain- 
tiffs applied to this Court under section 40 of the Punjab 
Courts Act, and their petition was admitted as a further 
appeal. In admitting the appeal the late Chief Judge 
| . (Sir C. Roe) recorded the following note : — Š 


“ The facts found are, that, although the plaintiffs 
are owners of the site of the house, their allegation that 
they gave the house itself to defendants on rent with an 
express condition that they were to be ejected at will 
18 untrue. The defendants built the house themselves Ji 
50 repaired and enlarged it as to make 1% practically a 
е and they. mnst be held to hold it on the ordi- 
ai: соо 1 iris custom the courts find does 
of the ERE Econ of defendants at the mere will 
DE a a or rather the finding p the Divisional 
Tous : i he general principles as laid down in No. 
os mer ушы, апа по special custom has 

Petition a. a ae g y a ench, and I admit this 
ЫП nue ‘er appeal. The judgment of the first 
3. ded ase of 1884, upheld on appeal by Mr. Н. 

ya "on, certainly finds very distinctly, and refers to 


CC-0. In Public Domain. Gurukul Kangri Collection, Haridwar 


4948 


Digitized by му, JUD ngeye eGangotri 


‚ village proprietors, who aro the original owners of the 


clear that it can on the above finding of facts here havo 


.for three years. By the custom of the District the plaintiff | 


, occupation on payment of ren t or dues or 
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[ Revony 
many previous decisions in support of the finding m | 
by local custom the tenant,even when he has built бі 
himself, can Le ejected оп payment of a proper Price is 
the materials. ‘The local Commissioner finds the same 
this case, and the Patwari says that this is the rule la 
down in the ltewaj-i-am of both settlements, The Ping | 
Court should be asked to obtain and send Пр өхірдеі | 
from those records (the Rewaj-i-am), which refer to m | 
custom, and the case referred to by the Divisional Judo | 
ав one іп Which һө reviewed all the decisions, should also | 
be called for. It is further to be noted that in tho | 
present case the plaintiffs seek to eject defendants not | 
merely at their own will and pleasure, but because tho | 
latter distinctly refuse to pay the customary dues," 


| 
1 


I have now heard counsel for plaintiffs and I think 
that the appeal must fai. Оп the finding as to the fuis) 
by the Lower Courts, of which I see no reason to doubt 
the correctness, the case is an ordinary one between | 


site, and non-proprietors who have the right of residence | 
. . 1 

and to whom the buildings belong. 
On referring to the decision of 1884 by Mr. Н. А. | 
Anderson (Judicial Assistant Commissioner), I think itis | 


no bearing on the present case. In Mr. Anderson's | 
judgment the following occurs :—“ The Tahsildar finds | 
it proved that the plaintiff rebuilt the house four years” 
ago, placed Wasim (who was the dofendant-appellants 
in that case) in it as his hamsata and took his sweeping’ 


is entitled to evict Wasim. Tt is clear from this thatan | 


у b 
that case the defendant was in fact a mere house tena | | 


plain: | 


tiff, so that the present case is entirely diff 
that one. As observed by Benton J. in P. R. 9 id 
the usual custom is that any one may eject ап 000105 


2 2 j ы for | 
from a house built by himself which he has given ШИЙ 
services, ^J 


: ir OW? | 
it is different with persons who have built then d 


-houses on other peoples land.” а irl 
m a . : а} г 
>>. Ihave been referred to certain entries 20 Ne) Ми, 


ul-arz which are embedied in the Rewa}-1-aMs > ; 


i 
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fect that in the event of ejectment the tenant shall be 
entitled to the materials of the house, and Т am asked бо 
draw the inference from this that tho village proprietors 
who are the eventual owners of the site have the power 
СЕ ejectment. But по such inference could reasonably 
ye drawn, and there is no direct provision for ejectment 


[find that plaintiffs have entirely failed to prove a 
custom that would entitle them to eject the defendants 
either at their will, or for failure to pay dues, render 
services, &c., 

The appeal fails and is dismissed with costs. 


The judgment in the decision of the Divisional 
Judga (Mr. Maude) referred to in Mr. J. Roe's note is 
as follows ;— 


“This is an appeal from an order decreeing the 
plaintiffs' possession. of a house on payment of Вв. 
104-14-0, to the defendants as the value of tho materials. 


The suit is опе of the many ones arising 
inthe Peshawar district between proprietors in the 
village and non-proprietors, whom the former claim 
to eject at will from . houses erected by the latter 
on sites originally belonging to the former. In the 
present case the plaintiff is а lambardar of a Mohmand 
village, Deh Bahadur. He admits that the house in 
question was buil& some ten or eleven years ago by the 
defendants’ fathers : he alleges however. that there was a 
poe agreement that the plaintiff should be at liberty 
0 oust the occupants of the house at any time on pay- 
n. of the value of the wood used in building the house. 
ES mont is further alleged to be in accordance 
мыш of the village. The defendants deny 
Tam ence of any such custom, and that their fathera 

= into any such agreement. с f 
4 а петог Court has found that the plaintiff has 
E ias ү p that the alleged agreement was made, but 
hat ac М! the alleged custom does exist ала 
| n, ок i ш ds entitled to eject the defen- 
нца о, z ofondants it 18 contended that the case 
i 1882 E oso reported in Punjab Records No, 34 of 
ME 25210, 50 of 1888, both of which refer to the 

i iro SI S 227577, É A 
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Peshawar District. Іп the former case, Plowden 12 
remarked that * when a village proprietor gives a vim Ef 
site to a» non-proprietor in order that the latter us 
erect a residence thereon at his own cost, the PTesun, | 
tion, in the absence of any express stipulation or local | 
custom to the contrary, is that both parties intend that | 
the person building the house shall have a permanent | 
right of occupancy.” And in the later judgement cited, 
it is laid down that where the house has been proved йр 
have been built by the non-proprietor, and the proprie. 
tor alleges the existence of a custom Whereby he can 
eject the occupant, such a custom would require to pg 
proved by evidence of a very distinct and unequivocal 
character. In the present case there is certainly no 
such evidence of custom, and as for the alleged express ` 
agreement, there is no proof of it. | 


For the plaintiff my attention has been drawn to | 
P. R. judgment No. 37 of 1890, but that case related to. | 
а special custom in the Shahpur district, and does not 
help the plaintiff's contention. Оп the contrary, in that | 
case, Mr. Justice Benton, who had large experience of | 
the Peshawar district, remarked “the usual custom is | 
that any one may eject an occupant from a house built | | 
Бу himself which he has given for occupation on pay- | 
ment of rent or dues or services, but it is different with | 
persons who have built their own houses on other people's land.” 
I find that there is another reported ruling of the Chief | 
Court, Р. В. No. 88 of 1889, which supports the view that 
a non-proprietor is not liable in the Peshawar district to | 
be ejected from a house built by himself or his ancestors, | | 
even on payment of the value of the materials. I Шеге" | 
fore accept the appeal, and reversing the order of the 
Lower Court dismiss plaintiffs suit with costs in both | 
Courts.” 
sa Appeal accepted. 
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the evidence about the discovery of the révolver from the 


ə indicated by this accused. There is ample evidence 

2 that the murderers did fire off several shots for 
0 "ш AE of frightening possible pursuers, and in both 
a DA ons (Паһуа/в and Nuras) Ghulam Qadar is 
| 5 be the one who had the pistol for the purpose. The 
a t assigned to this accused while the murder was being 
{ (нед in both the confessions is that he with accused 
| . 5 stood over the beds of Lal and Gheba, while accused 1 


pl 


the party were effecting their escape that he is alleged to 
` havo fired offa succession of shots from the revolver, 
There is also evidence against this accused as to his 
movements. Аз regards this accused also, we think that 
‘the confessions, taken with the other evidence, leave no 
^. doubt as to his guilt. 

As regards accused 4 and'6, Ilahiya and Nura, reasons 
have already been given for holding that their confessions 
were voluntary -and that they ave true in all important 
particulars. There is evidence of motive against both of 
these accused, and with regard to Мата there is evi- 
dence, which appears to us conclusive, that the assailants 
of deceased, with the exception of Ilahiya, accused 4, who 
was on the roof, escaped through the lane and then through 
the house of Nura, which adjoins that in which the 
murder was committed. 

On the whole case, we think that the finding of the 
Sessions Judge, which agrees with the opinions of two out 
of three assessors, is fully justified by the evidence, and 
that the four accused who have been convicted, took the 
Parts in the murder which are assigned to them in the 
confessions, They were implicated and arrested almost 
at опсо, tho day after the investigation commenced, and 
there ig nothing whatever to indicate that they were 
falsely charged. 

As regards the sentence of accused 2, Sahib Din, we 
“Ye no doubt that he was one of the persons who ‘made 
SO мш on deceased and that he has been rightly 

e extreme penalty. 
© 1 дека ато dismissed and the sentence of death 
YA in will be confirmed. «cpi e 
; Appeals dismissed, 
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and 2 made the actual attack on the deceased. It is while. 
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Before Mr. Justice Chatterji and Mr. Justice Maude, 


Mussammals NUR JAN, HYAT 
: NUR, NUR JAN, HASNI, 
NASIBAN, BIBI JAN and ( 
NASIBAN, 


PETITIONERS 


REVISION SIDE. 
с Versus. 
THE EMPRESS ОЁ INDIA,—RESPONDENT. 
Case No. 1045 of 1599. 

Indian Penal Code, 1860, Section 188—Disobedience of the 
order of Public servant —Oriminal Procedure Code, 1898, Section 
133— Order prohibiting prostitutes carrying on their trade on 
public roads — Service of the order. 


Heli, that the petitioners’ conviction under Section 188, 
Indian Penal Code, for dis»beying order passed under 
Section 133 and made absolute under Section 136, Criminal 
Procedure Code, prohibiting them from carrying on their trade 


ая prostitutes on the public roads was uot illegal. 

Held, also, that the order fell within the scope of Section 
133, Criminal Procedure Code, and having been made absolute 
and: being subsisting, its disobedience was punishable, even it 


its legality were not fully established. 


Held, further, that the service of the notica nob having 
been strictly in necordance with the provisions of Section At 
did not affect the legality of the conviction as it appenred Unt 
the order had been previously communicated to the peli 
tioners. 

I. Т. R. XVI, Cal. page 9, referred: to. 

Petition for revision under section 489 of the Criminal 
Procedure Code, of the order of G. L. Smith, ште 
Sessions Judge, Rawalpindi Division, dated the 18th Y 
July 1899, confirming the order of Lieutenant 0. ^ 
Buck, Magistrate, Ist Class, Murree, dated the 120 | 
July 1899, convicting the petitioners. | 
„Мт. Rozdon, Advocate, for petitioners. 
The Government Advocate, for respondent. 


! 


JUDGMENT. 

MAUDE, J.—Tar petitioners in this case 2 
prostitutes, who havo applied for the revision of t 
of a 1st class Magistrate, convicting them un 
latter portion of section 188 of the Indian Penal Code, 8^ 


re seven | 
heorde | 
дет the. 4 


18th Nov. 1899, 
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sentencing them to two months" simple imprisonment, 
[е facts of the case are as follows :— 

On receiving certain information, contained in ai 
official memorandum recorded by the Medical Officer in 
charge of the Kuldunnah Military Hospital, and also in a 
letter addressed by the Officer Commanding the 8rd 
Battalion Rifle Brigade to his Military Superiors, the 
District Magistrate considered that the carrying on of 
the trade or occupation of prostitution at three places, 
Darya Gali, Gharrial and Thoba was injurious to the 
health and physical comfort of the community, and 
therefore he proceeded to take action under the 
provisions of Section 133 of the Code of Criminal 
Procedure. In accordance with those provisions the 
District Magistrate recorded the following order :— 

“The carrying on of their trade by prostitutes in 
“Darya Gali has long been a matter attracting notice, 
“and on the 3rd October 1896 an order under Section 
“133, Criminal Procedure Code, was passed by Mr. 
“Harrison, Assistant Commissioner, and after the appoint- 
“ment of a Jury made absolute prohibiting the prostitutes 
“from plying their trade in Darya Gali. 
“The correspondence which led up to that casa 
“showed unmistakably what a real nuisance had been 
“caused, open indecency being shown along the public 
Š road, and many men being laid up with venereal 
- disease, The matter has now cropped up again and in 
ae AG. 132, dated 26th May 1899, from the 
a E. Commanding 3rd. Battalion Rifle Brigade, it 
с / torth that 3 cases of venereal disease have been. 
, imitied io Hospital during the last two days, all 
, ontraoted on the road between Sunny Bank and 
„Туа Gali, and, further, that every evening after 7 P.M, 
au ue are seen soliciting the men оп the public 
ді = 5 women айну having ME Олд А 
"May fr t is further pointed out in No. 1237 of 26th 
4417 om the same Officer to the Deputy Assistant . 
Manston] ш in the Hospital aro Doo ime 
8% : 139333, a larg» proportion ei Б а Oe 
yx BB heen contracted from the Darya Gali women, , 
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ЕБЕ. 
“ Taking all these facts into consideration T ai of 
“opinion that'this trade (prostitution), being injuriong to 
“the health and physical comfort of the community 
“should be suppressed in Darya Gali, Gharial and 
© Thoba. 
“Т therefore, order under Section 138, Criminal 
“Procedure Code, that Mussammats Bhagan, Allahdei 
« Majidan, Lalie, Huseini, Nurjan, Piran, Ruklo, Bian 
“and Nuri, Khumri and Hyat Nur, Sardari, Bhagan Jay 
“and Nasiban and any other women who may be plying 
“this trade in Darya Gali, Gharial or Thoba, shall within 
“ three days from the date of receiving this Order, cease 
“ carrying on the said trade at the said places or in the 
“ vicinity of the said places and shall remove from the 


“ said places, or appear before me on the 16th instant to . | 


«show cause against this my order or apply for ap- 

“ “Hointing a Jury to try whether this my order is 
* reasonable and properas laid down in Section 185, 
“ Criminal Procedure Code. 


* The above-named women and any others who шау 
“be plying the trade of prostitution in the places 
“aforesaid or in its vicinity, are hereby directed and 
* informed that in the event of their not acting in the 
* manner above specified, they will be liable to the | 
“penalty prescribed in this behalf under Section 188, | 
* Indian Penal Code, and the order shall be made 
absolute.” ; 

| On Juno 16th no one appeared before the District } 
Magistrate, who on that date recorded the following | 
order :— 

* Аз the Inspector of Police has reported that the | 
“order has been communicated to the women concerned, | 
“апа as none of them has appeared to-day in compliance | 
‘with the order of 9th June 1899, the said order 5 | 


‘hereby made absolute. Any non-compliance with the | 


** game will be punished under Section 188, Indian Peat | 
** Code, as laid down in Section 136, Criminal Procedure | 
“ Code." | 

On June 24th the Tahsildar reported to the Паци 3 
Magistrate that eight women were still carrying onim p 
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objectionable trade at Darya Gali, whereupon the 
pistrict Magistrate recorded that if any of these women 
were carrying Оп their trade in Darya Gali in defiance of 
the order served upon them they should be prosecuted 
under Section 188 of the Indian Penal Code. According- 
ly the eight women were prosecuted, and seven ( the pre- 
sent petitioners) were convicted. 
Tt is now sought to have the convictions set aside 
by this Court, as a Court of Revision, on the grounds that 
Section 188, Indian Penal Code, is inapplicable ; that 16 
has not been shown that the District Magstrate was 
lawfully empowered to promulgate his order; that no 
notice of it was served on the accused; and that as a 
fact it was illegal. 
^ The first point for consideration is whether the 
petitioners had notice of the order promulgated by the 
District Magistrate, for if they were unaware that such 
an order had been issued they could not be held guilty 
under Section 188 of the Indian Penal Code. There 
cannot be the slightest doubt that each of the seven 
women had notice that the District Magistrate had- 
prohibited their carrying on their trade or occupation 
at Darya Gali, for each is clearly recorded as having 
stated to the Magistrate that she had received notice. 
Their defences were various, such as that as other 
prostitutes were there they did not see why they should 
g&o away, or that the zamindirs said they might remain; 
or that they did go away but subsequently returned. 
It is doubtful whether the accused received notice twice, 
namely, once before the District Magistrate's order was 
made absolute, and again after it was so made, and ib 
5 evident that notice was not served as laid down by 
Rum 134 of the Code of Criminal Procedure, that is, 
order was not served on the accused in the manner 
Provided in tho Code for service of a summons. 
veu the order was communicated to those con- 
En D the Inspector of Police, and was communicated 
Ч Was made absolute; but іп my opinion it is. 
; AA that the method in which it was brought 
TN actual notice of those concerned was not strictly 


т Accordance with the provisions of Section 184 of the, < 


= 
z 
5 
a 
B 
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Code. This view, as tho learned Government Advocate 
has pointed out, was taken by the Calcutta High Court 
in the ruling reported as 7. 2. /?. XVI, Cal. page 9, ang 
no reason has been shown why we should not follow it. 
Тһе petitioners then, having received communication 
of the order passed by the District Magistrato, and 
having neither obeyed it, nor taken any action to hayo, 
ib set aside, as required by section 135 of the Code, 
under section 136 became liable to the penalty prescribed 
in that behalf in section 188 of the Indian Penal Code, 
even supposing that the order itself did not properly 
fall within the purview of Section 188 of the Code of 
Criminal Procedure. The order also was made absoluto, 
and they could not at any subsequent stage or in any 
other proceedings re-open the question of its validity, 
(cf. Г. Г. В. XII Mad. page 475 and XIII All 
page 977). 


None ofthe grounds put forward by the Counsel 
for the petitioners appear to me to justify interferenco 
with the conviction; even if the legality of the District 
Magistrates order were not fully established. 


With regard to this point, ib is not really neces- 
sary to examine the question for the purpose of dis- 
posing of this application, but inasmuch as counsel for 
the petitioners has laid stress on his view of the subject, 
and the matter is one of some public importance, ibis 
desirable to decide the point. Counsel for the poti- 
tioners has relied on two decisions of this Court re- ( 
ported as P. R. Ков.17 and 47 of 1888. The first re- | 
lated to a tannery which had been objected to as being | 
а nuisance, the second case referred to a © T'emperence : 
Hall” in which lewd songs and obscene language Were | 
said to prevail to the injury of the physical comfort 
of the community. In both these cases the orders | 
suppressing the tannery and the Temperence Hall were | 
set aside, and in the latter case it was pointed ош 
that the Magistrate appeared to have contounded the | 
Occupation with the way in which the petitioner T 
ducted it, and that the keeping of a house of ро А 
entertainment had asits object precisely the revere 
of causing physical discomfort to the community: 
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clear that the circumstances of those cases were 
3 , different from those of the present case. In his 
P. of June 9th 1899 the District Magistrate set out 
dip nature of the information upon which he acted 
Pid recorded that it was to the effect that certain 
Mos ot venereal disease among soldiers had been admit- 
ied to hospital, which disease had been contracted on 
ihe road between Sunny Bank and Darya Gali, and 
that every evening prostitutes were seen soliciting the 
men on the public roads, the women actually having 
their charpoys with them. On this information the Dis- 
trict Magistrate was of opinion that this trade or 


occupation of prostitution was injurious to the health and 
physical comfort of the community. He accordingly 
ordered certain women to cease carrying on their 
` trade аб certain places. Whether such an order comes 
within the scope of Section 133 of the Code of Crimi- 
nal Procedure does not appear to have been authori- 
tatively decided by this Court, or indeed by any of 
the High Courts, but a very similar case was before 
two Judges of this Court in 1895. In that case the- 
order of the District Magistrate was set aside "because 
his procedure had been quite informal, and the question 
of the meaning of Section 133 of the Code was not 
determined finally, but in their judgment the learn- 
ed Judges (Frizello and Rivaz J. J.) observed after 
; 8 /. R. No. 17 of 1883 already cited —' it 18 
di 553 е Whether that ruling has auy direct applica- 
ШЕ. 28 н case, and we gu that Шо principle 
2 ШЫ P3 d not. be oxtended. The keepiug of pros- 
эй ЫП open space in close proximity to the 
"to bean > Z respectable citizens seems tous ab best 
o ШУ occupation which may be shown by evi- 
$ ` 0 be conducted in a way so injurious to the 
1 Physical comfort of the community as to justify an 
2 YA for its suppression or removal. This appears 
Ы бо ре the view which the Calcutta High Court 
Was prepared to take in Mundo Cumaree versus Anund . 
“Mohun (XXIV W. В. Criminal Rev. р. 68.).” In the 
Present case no evidence was recorded by the District 
| *Magistrate, but this was doubtless because the women 
| YP whom the order was communicated did not appear 
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on the day fixed, to contest its legality, For 3 | | 
purposes of this judgment thereforo wo must asm 1 

that the information supplied to the District x 4 
trate correctly represented the facts; and on ie 
facts I have no hesitation in holding that the Pros- | 
titutionas practised on the road in question was E | 
jurious both to the health and to the physical com. ] 
fort of the community. The community in^ the tract d | 
' country through which the road runs is during the 
summer months mainly composed of British soldiers | 
and their followers, andinjury to their health is injury | | 
to the health of the community; while аз vegards tha 


physical comfort of the community, a trade of this 
nature practised in small bazars, through which a pub- 


lic road passes, by prostitutes carrying their charpoys 
with them is ‘clearly injurious to the physical com. 
fort of the public using the road. i 

I am clearly, therefore, of opinion that the Dis- | 
trict Magistrate's order fell within the scope of Section 
133 of the Code of Criminal Procedure, and on all 
accounts I would reject the petition for revision of the 
Magistrate's order under Section 188 of the Penal Code, 

As the petitioners were released on bail pending | 
the decision of this application, and as tho Govern- | 
ment Advocate has not asked us to send them back | 
to prison, I would reduce the sentences to the term 
of imprisonment actually undergone. 


4 pplication rejected. 


ж 
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ЕЕ E T. Lea 
: Before Mr. Justice Roberson. i 


DAD—PETITIONER, 


Versus. 
THE EMPRESS—RESPONDENT, 
Case No. 168 of 1900. 


Qriminal Procedure Code, 1898, Section 437 — Revision — Dis- 
3 charge —Further enquiry. 4 


REVISION Side, 


Where a Magistrate іп а савв under Section 979, Indian 
Penal Code, after recording all ihe evidence discharged the 
aceused and the Sessions Judge ordered further enquiry un- 
der Section 437 Criminal Procedure Code, the Chief Court 
on revision set aside the order of the Sessions Judge with 
the observation that the accused was tried fully and carefully 
and fov all practical purposes acqnitted. He was technically 
discharged ' but the enquiry was complete. 


Petition for revision under Section 439 of Act V of 
1898, of the order of J. 6. M. Rennie, Esquire, Sessions 
Judge, Mulian Division, dated the 17th January 1900, 
reversing the order of Lala Harnam Das, Magistrate, 1st 
Class, Multan, dated the 1st December 1899, 


Е ” discharging the 
Petitioner, 


Lala Sangam Lal, Pleader, for petitioner. 


JUDGMENT: | 


Rozertson, J.—In this case the accused has been dis- 
charged after a full and careful trial by a competent Ma- 
Estrate. The Magistrate did not consider the evidence for 
the prosecution sufficient even to justify him in framing a 
ү but in his judgment all the facts and evidence is 
Шу and Carefully considered. In X, Cal., 1. LR, page 
: 1027, it is laid down that where there has been а full en- 
ЧШгу by a competent court and tho accused has been dis- 
j 31094 the District Judga has no power under Section. 

37 to direct a further enquiry unless further evidence 
oa been disclosed. No further evidence has been dia- 

9594 in this caso, No doubt in /. L. R., XV Cal: 608 ; 
eui R XVI Mad. 334, ib has boon held that. fresh 
Жо Buy шау be ordered without frosh evidence, but the 

4 E neral Principle enunciated in the former case із in the 
| 7"? Sound and the principle is well putin Bhagwan 


3rd March. 1900 
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‚ Mali 2; C. P. Criminal, 82, at page 861 of Sohonis | 
Criminal Procedure Code. Itis certainly hard on gy | 
42 1-5 accused to be denied the advantage of an acquittal af. 
` ter full enquiry merely because the case was not con. | 
sidered strong enough even to justify a charge, m | 
this case the learned Sessions Judge has also gone a 
little too far in expressing an opinion on the merits, 


T am loth as а rule to interfere in such cases with | 
the discretion of Sessions Judges, but in this instance it 1 ; 
| appears to me that as the accused has been discharged 
after full and careful enquiry and no fresh evidence is 
disclosed and what there is is most unsatisfactory and 
doubtful, and at most there із suspicion thrown on accus. | 
ed. I feel constrained to set aside the order of the learn. | 
ed Sessions Judge fordering a fresh enquiry under Sec. | | 
tion 497. The accused was tried fully and carefully and i! 
for all practical purposes acquitted. He was technically | 
* discharged ' but the enquiry was complete. The order of | 
the learned Sessions Judge ordering further enquiry is | 
act aside accordingly. 2. | 
Application accepted. | 


m 


Before Mr. Justice Robertson. 
у |. HASANA.AND NABI BAKHSH,—PETITIONERS, 
"farmi BIDE, 4 Versus 
ТНЕ EMPRESS—RESPONDENT. 
Case No. 64 of 1900. 
Revision — Enhancement of fine on appeal. 


- In this case the accused Hasana and Nabi Bakhsh wel? | 
“Souvicted under ‘Section 70 Act XX. of 1891 and esl um 
1 them was sentenced with Rs. 75 as fine by tho Cantonmest | 
c Magistrate, Атаба а, On appeal the District Magistrate, Ап 

~ balla, maintaining the conviction, fined the two accused Bs: B 
- Jointly. WU Wr : ES 
Held, that the sentence passed by the District Magis? ү 
t. was illegal, оп the ground that it amounted in each case E 2 
с enhancement. The sentence passed on Hasana was remo 
for want of sufficient proof of guilty knowledge.. ; a | 


"T TE desc. UE 
cc Ein et taion ades. ш, 420,2 Пе Cr 
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lure Code, of the order of W.C. Renouf, Esquire, Distriet = 
Amballa, dated the 11th November 1899, mo- 

difying the order of Captain N. Т. Parker, Magistrate, 

2nd Class, Amballa Guntonment, dated the 23rd October 

1899, convicting the petitioners, 


Hr. Muhammad Shafi, advocate, for petitioners, 


св! 
Magisti a'e, 


JUDGMENT. 
© ^ 


Вәзкнтвох, J.—I think the order of the District Ма- 14th Mar, 1900 
ate fining the two accused Rs 150 jointly, was clear- : 
it amounted in each case to an enhance- 
| - ment, making each responsible for at least Rs. 75 and, pos- 
| sibly, the whole Rs. 150. There is also,in my opinion, very 

little indeed to show апу guilty knowl«dge on th- part of 
i E Hasana,and a criminal conviction is a very different thing 
| - from a civil liability. I accordingly quash the conviction 

- ef Hasana and set aside the sentence. I do not feel called 

upon to interfere on the revision side with the conviction 
‚ and sentence to a fine of Rs. 75, seventy five, only passed 
- on Nabi Bakhsh, whose conviction with the offence ap- 

pears to be proved, and that sentence is affirmed. . 
= Application accepted. 


is gistr 
ly ultra vires as 


ara 


n Before Mr. Justice Robertson. 
GANGA SINGH,—PETITIONER, 


Versus REVISION SIDE; 


TAHEL SINGH,— (Comeratnanr ;— RESPONDENT. 
Case No. 1593 of 1899. 


Oriminal Procedure Code 1898, Section 437—Further enquiry 
without further evidence. : 

Held, that а case may be sent to the LowerCourt for further 
enquiry under section 437, Criminal Procedure Code, even 
though there may be no further evidence which can be 
Produced on behalf of the prosecution. 

Petition for revision under Section 439, of the Criminal Pro- 
“cedure Code, of the order of H. Scott Smith, Esquire, 
Sessions Judge, Amritsar Division, dated 6th November 
1899, reversing the order of Rai Diwan Chand, Magis: 
trate, let Class, Amritsar, dated the 15th May 1899, and Y 
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. . directing further enquiry under Section 437, у | 
Criminal Procedure Code. tha i 
Mr. Sham Lal, Advocate, and Lala Shib Char pA E 
- Pleader, for petitioner. | 
М». Turner, Advocate, for respondent, 
JUDGMENT. 
2nd Aprü 1900. ROBERTSON, J.—I am unable to see any reason to ia 


terfere with the order of tho learned Sessions Judge, call. 

ing for further enquiry. The authorities are now very much | 3 
in preponderance in favour of the view that further en | 
quiry may be directed even though thero is no further ey; 
dence in favour of the prosecution to be expected (XVCql, | 
р. 608, XIV Mad. 834, IXAIL p.52). In this case the lean 
ed Sessions Judge considered that the Magistrate had made$ 
a very material error as to the law applicable and in the | 
inference to be drawn from the evidence for. the prose. | 
cution which only had been heard, and Iam not prepared 
to say that he was not competent to hold that opinion 
It is in my view a case for further enquiry and not om | 
in which I ought to interfere on the revision side to | 
stifle it, Ireject the application accordingly. | 


— 


Application rejected. | 


4 


2 “СС-0. In Public Domain. Gurukul Kangri Collection, Haridwar 


Digitized Бу Arya Samaj Fourki&tior) Chennai and eGangotri 


E to acquire theland, the acquisition should | ž 
completed, and no: revised notification need- be 


issued. 
E The notico to persons interested in the. land 


required to be served under Section 9 of the Act shall be 
in the form given below :-- 
. Notice (о persons interested in land to be acquired under Act I of 1874. 


Whereas the undermentioned* land is about to be taken up for a pub- 
Jic purpose, namely, junder Notification of the BM Government: 
No.——— published in the Punjub Gazette of ~,all persons іш- 
terested in the said land are hereby called upon to attend personally, or 
by. agent аб (place) ———— on the———— (date) at — ——— o'clock to state 
=the nature of their respective interests in the land and the amount and 
particulars of their claims to compensation for such interests, 


This notice is issued under section 9 of Act I of 1894, 


nc * Boundaries, | Extent. 
} А Л Kast 
n- South. West, l 
18 Dated Collector. 


98. In order to facilitate the inquiry into the 
value of the land and into the claims of persons interest- 
ed ihe acquiring officer will cause two statements, in the 
forms given below, to be prepared by the Tahsildar or 
other competont revenue officer. а жайы 


Form (i). 


RENT PER 
BicH4 ов 
Снсмао. 


ops, trees, wells or |^ 


Area taken up (in local measure). 


| Khasra No. whole or part (min-salim), 
Total area of. fleld in local measure. . 


Revenue on land taken up. 


| Value of such cr 


Khatauni No, 


Owner, mortgageo, occupancy tenant, 
muafidar or other person interested 
Crops, trees, wells or houses on land | 
== ==... UN | 


| 

| 

| 

| kina 

CLARA 

Ж SM ШІ 

| taken up, 

| houses, 

| EMARKB, 
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Form (à). 


2 f-93 5 6 7 8 9° 10 
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ames of occupancy tenants. 
taken up (in acres). 

land taken up. 

column 8. 

taken up. 


Jamabandi and Khatauni No, 
| Khasra No. whole or part. 
Total area of land іп holdin 
Classes of land taken up. 

Crops, trees, wells or houses on 
е of crops, &c., shown in 
Revenue payable on the land 


| Names of owners, ёс. 


| Berial No. 


| REMARKS, 


| 


These statements will give in a tabular form most 
of the information necessary to enable the acquiring 
officer to come to а decision as to the compensation to 
be awarded. Statement No. 1 will give details for each | 
khasra number, whilst Statement No. 2 will merely give | 
the totals for each holding. In addition to these state- 
ments the Tahsildar or other revenue officer will submit 
a report, in which he will give in detail all the data 
from which the market value of the land can be esti- 
mated, viz :— 


(1) The prices paid for land recently acquired ш | 
that or neighbouring villages. 

(2) The prices paid in private transactions 28 dis- 

coverable from the register of mutations, 40. 

(8) All other information available, especially | 


with regard to the points referred to in Sec- | 
tion 28 of the Act. 


Care should be taken that a copy of the portion E E 
the Settlement field map, in which the land taken WA | 
situated, with the boundaries of the land marked on™ 
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lol with tho Pabwari's. papars and with the proceedings 
flod W” 
of the case. 

29. The statement and the report should be com- 
Joted and checked before the date fixed in the notice 
issued under Section 9 for the attendance of parties and 
18319 


inguiry into claims. 


30. The acquiring officer must give at least 15 
days’ previous notice of the date fixed under Section- 9 
to the departmental officer acting on behalf of the de- 
partment for the acquisition of the land, in order that 
. he шау have an opportunity of making any representa- 
| боп regarding its value which he may think necessary. 
The notice shall be accompanied by a copy of the state- 
ments and report prepared under paragraph 28, or, in 
cases in which the file is too bulky for copies to be 
conveniently prepared, the notice shall inform the de- 
partmental officer that this is the case and that the file 
is open to inspection by himself or by any other officer 
named by him оп a day not later than two days before 
the date fixed in the notice issued under Section 9. In 
the latter case, however, a note of the value of the land, 
houses &c., arrived at in the report shall invariably be 
forwarded along with the notice.—Financial Commis- 
sioner’s No. 1835, dated 31st March 1887. 


. 3l. Due consideration shall be given by the acquir- 
‚ ng officer to any representations the departmental officer 
may make in reply to this notice, whether made in person ~ 

J agent ог by written Statement. It will rest with the 


“partment concerned to decide whether there is ground 
| tor makin 
| 38 the land is only required to see that due opportunity 
S doing Sois afforded, and that tho. representation, if 
| ІШ із duly considered before an award is made under; 
| “ction 11 of the Act, : 


7 еда function of the acquiring officer in making awards. 
ТЕ 3s Sentia]ly a judicial one. There are two parties be- 
In—the person Who is to be evicted and the: 


Et [ЖЕРЕ . 
| "Vermont Which demands the eviction, It is his duty to 


, 


8 апу such representation. The officer acquir- : 
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refrain from entering iuto апу correspondence Which 
can be understood as prejudging the case before ji * 
heard. The rules merely require that the departmental 
officer shall have due notice of the date on Which the 
award willbe made, and shall have an opportunity of 
making any representation which he may think neces. | 
sary; they do not require that the officer acquiring the | 
land should inform the departmental officer what the 
award is likely to be, much less that he should enter 
into correspondence With that officer on the subject, 
An officer who did this would be acting in derogation 
of his position as a judicial officer, and would be adopt- j 
ing a course likely to lead to serious delays, and which | 
could be justly objected to by the persons to whom the 


award is due.—Financial Commissioner’s No. 1835, dated 
81st March 1887, 


Ғ.--Тнв AWARD. 


32. Tho award must in all cases bo made һу the 
acquiring officer himself and recorded with his own hand. | 
On the date fixed in the notice issued under Section 9 
he will cause those persons who are interested in the land | 
tóbe required to appear before him. He will then pre- | 
pare two lists, the one showing the names of persons | 
present, the other the names of the absentees. Unless | 
it appears to him that thereis sufficient reason for ad- | 
journing proceedings to a later date, the case will be | 
conducted ex parte:sofar as absentees are concerned. 


The statements of the persons interested shall then be | 

· recorded as to whether they accept the measurements given. | 
іп the report furnished under paragraph 28, and agree | 
to the rates of compensation proposed for the varios 
qualities of land, for trees, houses, standing crops, фо, 
and to the apportionment thereof. Ifa holding 0 * | 
field is jointly owned, or is mortgaged, or held by Tu ү 
pancy’ tanants, the officer’ acquiring the land will bs 2 
enquire-as to the shares of the compensation to be. Es 
to tho.sevoral owners, to mortgagor and mortgage? “Hi 
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> owner and tenant, respectively. He will also have to 
docide as to compensation to be paid to the superior 
Jandlord Gf any). These points are important, and tho 
officer should in no case fail to take them into consider- 
ation. Where compensation is payable on account of 
standing crops the amount of compensation awarded 
should be the market value of the crops less the amount 
of land revenue and cesses payable on the land, since un- 
der paragraph 69 the land revenue will be reduced from 
the harvest during which the land has been taken 


24-26 oie Pme Po 


up. 
| 33, In cases where the Government revenue has 
| poen alienated in favour of any one, the value of the loss 
of revenue to the assignee must be estimated. 


! In shared villages reductions in revenue due to the 
"| acquisition of land for the State should be made from the 
khalsa rent roll unless this course is impossible owing to 
the method of the division of the shares, or for other 
sufficient reason. 

Where jagir or muaf land taken up is insignificant 
in amount, and reduction cannot be made from the khalsa 
rent roll compensation must be awarded in cash, in 
accordance with the directions. given below. But when 
the amount of jagir or muafi on the land taken up is more 
than Rs. 100 per.annum, or when such amount is more 
than one-fifth of the total land revenue enjoyed by the 
assignoo, and the reduction cannot be charged to the 
khalsa rent roll, the Local Government is willing to re- 
seve proposals through the Financial Commissioner for 
aa grant of a pension or of a new assignment in lieu of 

gash compensation otherwise payable for the assig- 
noes interest in the land. Such proposals should not be 
made asa matter of course, but only when clearly indi- 
by the circumstances of the case. When such 
pues are nob made the matter will be dealt with 
M ing to the rule for cash compensation, —Punjab 
nment No. 549, dated 4th September 1890. 


84. In cases where cash compensation is awarded. 


1% following rules shall be observed:—I£ the” assign- 
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ment is for more than one life, or in perpetuity, tho Com- a 
pensation is to be calculated ab 20 years’ purchase of |. | 
Government revenue assessable on the land, Jf dE Р 
assignment be ошу for life the value is bo be calculated 
(excluding months and days) according to the scale laid 
down by Government for buying out pensions by which a 
fixed graduated value" is given with reference to ages, 
Тһе amount thus calculated is to be paid to tho eneum. 
brancer, and his right is thus extinguished, Where 
nazaranais paid annually by the jagirdar, this is really 
a deduction from the revenue of the jagir. In such a case 
a proportionable amount of the nazarana should be remit. 
ted, and the amount of the compensation must be са]. 
culated after deducting the nazarana proportionable to 
the amount of the assignment extinguished. If the assign- 
ment be for the term of ‘settlement, compensation must 4^ 
be calculated with reference to the number of years the | 
settlement has yet to run, provided that in no case more 
than twenty years’ purchase—the limit for perpetual 
grants—be allowed.—Punjab Government No, 549, dated 
4th September 1890. 


*Value of life annuity of one rupee per annum— 


' Years. Hs. А.Р. Years RS АСЕР! 
Under 10 13 0 0 45 to 49 9:8 0 
10 to 19 12 8 0 | 50 to 54, 9 0 0 
20 to 24 12 0 0| 55 to 59 8.07028 
25 to 29 11 8 0| 60 to 64 7 20 0А 
80 to 34 11 0 0 | 65 % 69 6 0 0 
85 to 39 10 8 0 | 70 or above 5 0 074 
40 to 44 10 0 0 


85. In framing his award the acquiring officer will 
pay special attention to the directions given in Sections 
23. and 24 of the Land Acquisition Act. The chief mat- 
ter for determination is the market value of the land at 
the date of the publication and the declaration relating 
thereto under Section 6. The officer acquiring the land 
may consider the prices paid for land, if any, recently 
acquired under the Act in the same neighbourhood, ОГ 
prices paid in private transactions and recorded in 19887 | 
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2 Ds d deeds or judicial proceedings, or the letting value 
of the land, and the amount of the Government revenue, 
4 any: In the case of private transactions he will recol- 
25 that the recorded price шау be misleading from the 
indebtedness of the vendor, or from over-statement in 
order to avoid pre-emption claims. It will always he 
open to him to consult respectable people who are disin- 
terested.— See Punjab Government No. 858, dated 18th 


June 1897. 


In regard to house property it may be found con- 
venient to consult the following authorities : I. L. К., 
15 Bom. 279; L L. R., 2 Cal, 108;11 B. І, R, 


286. 


Іп all cases, however, when the point arises һе will 
do well to take into view the third head in Section 23 (1) 
of the Act. Compensation for damage in consequence 
of severance is a matter of importance and difficulty. In 
the case of railways or canals with crossings at consider- 
able distances, the compensation may often be unavoid- 
ably high. If land upon acquisition will be severed 
from its source of irrigation, and the department acquir- 
ing the land does not undertake to grant irrigation 
facilities equal to those previously enjoyed, the difference 
between the market value of irrigable and non-irrigable 
land must be taken into consideration in estimating the 
value of the land so severed. Тһе provisions ‘of sub- 
Section (2) of Section 49 of the Act should, however, 
be borne in mind in cases in which exorbitant claims are 
made on account of severance. 


It should be noticed, however, that under the present 
Act no person can claim compensation unless some land 
has been taken in which he claims an interest or over 
Which һө has an easement. He cannot claim com pensa- 
| hon on the ground that his land is injuriously affected 

- by the acquisition if no part of itis taken under the 


Т = Punjab Government Хо, 353. dated 18th June 


E 36. When all statements have been recorded, the 2 
| during officer shall draw up his award, which will 
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state the total area of the various qualities of land take | 
up, the rate and total amount of compensation to oe di 
on account of the land of each quality, tho tota] Aum | 
of compensation to be paid on account of crops, im 4 
houses, &c., the proportion of the compensation to s | 
enjoyed by mortgagees and by occupancy tenants, and 
his decision on any objections that have been raigeq by | 
persons interested. The extra 15 per cent, 527 | 
under Section 28 (2) оп account of compulsory acquis; | 
tion should not be included in the rates awarded per acre | 
but should be added on to the total compensation and | 
separately shown. It should be noted that. Section 23 | 
(2) provides for the grant of 15 per cent. compensation | 
on the market value of the land acquired and not on the | 
total award. Land as defined in Section 3 (a) of the Act | 
would include land, trees and buildings, But 15 pg | 
cent. is not to be added to compensation awarded in con. 4. 
sideration of any of ihe matters speciíied in clauses 2 to! | 
6 of Section 23 (1). Nor is it to be added to the. capita- 
lized value of juyir revenue granted under paragraph 32, ` | 


Below the general award he shall have drawn up à | 
statement in English showing the compensation awarded 
on account of each holding. This will be in the form | 


given in the illustration below :— 
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87. The award shall then be explained to the per- 
Sons present, and those interested in each holding shall 
be informed of the amount of compensation to which 
they are entitled. Notice of the award shall also bo sent 
to all persons interested in the land who are not present 
An Court. It will be noted that the Act requires immedi- . 
01е notice to be sent. The notice should be in the follow- 
- Hg form .— T 


К” of Notice under Sections 21 (2) and 31 (1) of Act о i 
3 , 2 кз > 2 


эн ags- 1. 


v 
is 
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Land Acquisition Case No, 
Objection, 
Gazette Notification, 


Notice is hereby given that in the above case in which 
you have been treated аз а person interested an award = 
8 


made bv ше оп the of 18 КЫП, 
Section 11 of Act] of 1894. Тһе вит payable to you : 
Rs. . If you are willing to accept it you should appear 


before me personally or by authorized agent оп or before 
Interest will not be payable in cage Of 


failure to appear. 


The acquiring officer shall, except in the circum- 


stances described in paragraph 54, take possession оё: . 


the land immediately after the announcement of tho 
award and, if necessary, give notice to the departmental 
officer concerned. 


88. Separate proceedings must be taken as to land 
acquired under separate notifications; and separate 
awards should be drawn up on account of each villago 
in which land is acquired. 


39. In all cases anaward of cash compensation must 
be made. It, however, not infrequently happens that 
either (а) the person, from whom the land is being acquir- 
ed, asks that Government land no longer required for 
public purposes may be given to him in lieu of cash com- 
pensation, or (b) it would be convenient to Government to 
award compensation in the form of land instead of cash. 
This latter case would occur chiefly when a new cut was 
being made on a canal, and the land under the old cut 
was no longer required. Allland no longer required 
must, however, be disposed of in accordance with the 
provisions of paragraph 74 below. It follows, firstly, 
that no land to which any person has any claim. under 
that paragraph can be awarded to other persons as 002 
pensation for land acquired from them ; and secondly, 
that по departmental officer can by private negotiation 
or otherwise acquire land for a public purpose and giv? 
in exchange for it other land no longer required. 
Deputy 


land not required must be handed over to the t 
шей 


Commissioner. Ifit is proposed by any depart 
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oficer to relinquish land and to acquire other land in 
the neighbourhood he must treat the two transactions ай 
entirely separate. АП һе cando is to hand over the 
land to the Deputy Commissioner and represent to him 
that, if possible, the land should be given as compensa- 
tion for the other land to be acquired. If the acquiring 
officer, after having satisfied himself that no person has 
any claim to the land under paragraph 74, proposes to 
award it as compensation, he will award cash compensa- 
tion as usual, but will record in the award, and in the 
award Statement A [vide paragraph 45 (2) Ja note to 
the effect that it is proposed to give land in lieu of cash. 
The question of theland to be awarded will then be 
dealt with in a separate file. If ће Local Government 
sanctions (under Section 31 (8) of the Act) the proposed 
award of land in lieu of cash, the award statement (Form 
À) must be altered by the omission of the amount of cash 
compensation in Пец of which the land has been given, 
and the Examiner of Accounts or other audit officer with 
whom the acquiring officer is in account must be informed 
accordingly. 


40. In easesin which compensation is granted in 
the shape of other land in exchange, or remission of re- 
venue, as provided in Section 31 (3) of the Act, and the 
land is acquired for Government purposes, no adjustment 
of the value of the land given in exchange will be requir- 
ed, unless 15 is separately purchased by Government. 
If, however, the land is acquired for a body financially 
independent of Government, the value of the Govern- 
ment land given in exchange and the capitalized value 
ofthe abatement of Land Revenue should be charged 
against advances of funds (49) made by that body.— 
Paragraph 20 of Government of India Resolution No. 
2209 A., dated 10th May 1895. 


41. No person should be compelled to take land as 
compensation in lieu of cash. 


42. [tisincumbent on the acquiring officer to re- 
member that so far as Government is concórned his 
award is final, and care should be taken that Government 
ін not compelled by any oversight to pay more than the 
Market value of the land. A company also is, under 
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‘Section 50 of the Act, bound by the Collector, 


"award. 
G.—PayxENT Or COMPENSATION AFTER AWARD BY 
тив COLLECTOR. 


48. Ая soon ав the award has been announced the 
acquiring ofücer will proceed to pay the compensation 
awarded to those persons who are present and who 
accopt the award. А note shall be made of the names 
of those persons who refuse to accept the amount award. 
ed, or who accept iù under protest. Much trouble will 
be avoided if the rule is strictly observed that payment 
of compensation should be made at the timo of the 
award. Most of the persons interested will then be pre- 
sont, and immediate payment will save them the neces- 
sity of making frequent journeys to the tahsil. It will 
usually bo found of advantage to draw in advance a 
sum sufficient to cover the probable amount of the award 
and to make payments against this, especially when the 
award is announced at а distance from sadr. 


(a) Provision of funds. 


44. (1). When landis taken up by the Collector 
or other Civil Officer not specially employed for the work, 
such Collector or Civil Officer draws money for payment 
due under his award from the Civil Treasury. The 
Treasury Officer has no concern with the award or with the 
award statements : he makes the payments onthe authority 
of the Civil Officer assessing compensation, who may either 
draw money in advance for direct payment or make pay 
ments in any of the other manners described in paragraph 
47 below. The receipts sent to the Treasury, as described 
in paragraph 47 below, will be the Treasury Officers 
vouchers for the Payments, and will be forwarded by him 
with the accounts of the month to the Accountant: 
General, who will in ordinary course forward them 40 the 
Examiner of Accounts concerned. 


_ (2. Officers who are specially employed for A 
work, being invested with the powers of a Collector: 
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under the Act and placed at the disposal of the Public 
works Department, are regarded as Public Works dis- 
pursers ; and aro supplied with funds in the manner 
prescribed іш Article 467 of the Civil Account Code. 
“See Government of India Resolution No. 2209 А. 
dated 10th May 1895, paragraphs 3 and 13 and 15, 


(0) Procedure in making payments. 


45. When ап awardis made under Section 11 of 
the Act, the acquiring officer shall have a statement 
prepared in the appended form (marked A) showing the 
amounts payable to each person under the award, and 
Shall on the day the award is made, forward a copy 
of the statement signed by himself, to the Examiner of 
Publie Works Accounts, or other audit officer, with 
whom he isin account. Before signing the copy, the 
officer should carefully satisfy himself that it correctly 
shows the amounts due under the award, and should 
himself enter the total of column 6 of the statement in 
words both in the original and copy. А subsidiary 
Statement in Form AA, giving particulars regarding 
the acceptance, by the persons concerned, of the 
amounts entered in column 6 of the award statement 
should also be furnished to the auditing office as soon 
as possible. If the subsidiary statement is not complete 
-on the day that the award is made, the necessary entries 
incolumn 7 of Statement in Form A will be made in 
the auditing office on receipt of the Statement in Form 
AA.—Government of India Resolution No. 2209 A., dated 
10th May 1895, paragraph 4. 


A. 


No. AND DATE OF S'TATEMENT......- eese reine nannte nne... 


Їз О AWARD naa mwa соооссоооооов; сооосодооооооооооо 
Name of work for which land has been acguired 
No. and date of declaration in 


Gazette, viz., No. , dated , page 
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Particulare regarding the acceptance by the persons concerned of am 
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Name of work for which land has heen acquired 


Н Хо» 


Gazette Vita 


ion in 


No, and date of declarat 


Pago 


dated 
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2 | 3 
; ; 


PARTICULARS.OF AMOUNT ENTERED IN COLUMN 6 
OF THE AWARD STATEMENT. 


| 
0.35 
= 9 La a b c | а 
о en 
42 ша ] 
с`5 p | Ф © 
д а ] o 
ES а: = Е 29 meee 
Ед оо 5 Pa Sr талы 
pa = | 2 | - л t 
- H = аа 
ва Б 3? зо © сазъ 
=. o9 = Е аа Zo 
99 ж a 5 99% 
= == = з 2 Es 
-0 а= ES | o тд EE = 
ы og ұз, 552 тш a sI 
a5 Des B fu те S EG 
= са © Ф ч IO NO 
a ша о о о n sa - 
35 d. о МЕ 2 sascha 
5 wa 3 x 3 258 
о Tr] аз 2 D Aa Ya ED 
ят. 2 22 B 2: Eu саса е 
iss DH EE 23 E se 256% 
250 Е © ce о оос 9c t 
Tad ЕБ = au Eo БО а EZB. 
Ф ж ч я < Qo 
eee MUN SS SSS ——-— 544 1 ud 


Nore.—In noting these particulars in the award statement, iċ- may be 


sufficient to enter the letter а, b, о, ог d, as the case may be, in column 7 
‘of the statement, when the whole amount of the award ig shown in ong 
of the four sub-columns, а, 6, с, or d, in this statement, 


(c) Methods of making payments. 


46. There are five methods of making payments : 


(1). By direct payment, see paragraph 47 (1), 
(0). By order on a Treasury, See paragraph 47 (2) 
(3. By money order, soe paragraph 47 (3). 
(4). . By cheque, see paragraph 47 (4), 
(5. By deposit in a Treasur ; See paragraph 47 (5). 
47. (1).—For making di 
| officer provides himself with 
Wr Paragraph 44. In making the payments he shall take 
Ө receipt of each person to whom money is paid on 
a Separate voucher in the accompanying form marked 
), Containing а reference to the item Showing the 
аш, due to that person in the statement prescribed 
is paragraph 45. In cases where payments are mado. 
à number of persons under a single award, an acquit- ' 


tance roll in For 
З ш СС та Б it > 
receipts in Form C. у ое substituted for Separate 


Na X ч Tf the ac 
xy deputed fort 


“есі payments the acquiring 


quiring officer be a Civil officer not Specially 
his work, he shall Send: the receipt er aczi 
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quittance roll, as the case;may be, to the Treasury Oficer. 
who will deal with them as shown 1n paragraph 44 (1); it 
he be an officer especially deputed for this work, he shal] 
forward the separe ate rceeipts of the payees or the acquit. 
tance roll to the Examiner of PublicWorks Accounts with 
whom he is in account, when forwarding to him the ac- 
count of the month in which the payments aro made. 
See Government of India Resolution No. 2209 dated 
10th May 1895, paragraphs 8 gus Ja : 


(D uPlicato) 


; 
veh 


MET 
e Nd ауады 
| 
| 


xd e of bork for which the land à of work for which the land 
ihon acquired? | has been acquired; 


| | | 
іп Award Зей! No “іп Award 


o 


——9—À 


| 
| 
Statement | E ir | SEE 
Mi ep EU Ei WU TM (езү Жа 
Hi T z \ lou 5 та = ty 
Ко, E E 8 209 No; is i gpa 2 
Hameo $ Ё Namerof payee = 
с ү pars 
Ez pot] | paf 
2 Іші 
Тазй | b Zillah | . Tahsil |] | Zillah 
DEL peer | 
do horeby “acknbwledge | lto have,; do heteby дозоко Њо y 
received Rs x оп| accnt? received Hs $ on actount 
of cost of land | taken up. “by Go-=, of cost of fod taken up bys Ga: 
ешеш ав- 'detailéd on reverse, E vernment- "s detailed oti reverse, 
Signature of the piyee Өзек te dione of the payee Eu 


Locality Locality 
Certified copy. Signature of , officer 


Nore.—The receipt should be ia Note.—The receipt should be 28 


the 
English ; but when the English ; р wine A 
рауее is unable to write payee is unable Шү 
in English, һе may give іш English, Be my 
а receipt in the vernacu- a receipt in the 
lar. lar. 
0. (reverse). C. (reverse). 
с. AND 
DETAILS oF LAND, 80.) AND THEIR DETAILS OF TANDA ! 
VALUES. qHEIE VALUE 
Таһві Zillah 
Mauza .,Їазї „Zillah . Mauza 5 Tahsil Ži 


à piwan 
{aud Bighẹ Biswa. Biswansi . Land Bigha Biswa j 
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JUST OUT. 
The Indian Registration Act 


BEING ACT IIT OF 1877. 
AS AMENDED UP TO DATE. 


By Pandit MADHO RAM, B. A. 
Pleader, Chief Court, Punjab. 
Price Rs. 2-8-0. | 
OPINIONS. 


Mr. Justice Clark, Chief Judge of the Chief Court.—“ Т6 
appears to be very well prepared for convenient reference. I have 
no doubt it will be very useful" _ 
Honorable Justice Р. 0. Banerji, Judge, High Court, 
қ Allahabad.—“ From what Ihave seen of the book, it seems to me to 
» be auseful publication." Е 
Mr. Justice Reid, Judge of the Chief Court.—“ This edition 
of. the Registration Act supplies a want in this Court and the Punjab 
generally. The book is well arranged and shows care in compilation, 
while the type is good and you have avoided the temptation to pad 
Ше notes with rulings which are useless." : 
. Mr. Justice P. C. Chatterji of the Chief Court.— Your 
| edition of the Registration Act is a creditable performance and . 
^ deserving of success. It supplies a want much felt. The cases 
appear to be carefully arranged and altogether the book promises 
to be a useful one for the Profession as well for the J udiciary.” 
.. 9. S. Lewis Esqr., Divisional Judge.—“I have looked with 
interest through your edition of the Registration Act, and can safely 
|| recommend it as a useful book of reference to both the Bench and 
p^ the Bar. A commentary giving the Punjab rulings later than 1890 
was much needed in this Province, though I have no doubt your 
book will be оў use even outside the Punjab as you give all tha 
High Courts and Privy Council rulings also. Тһе system of grouping 
| c bearing on any опе point under thick type and italicised 
eading is a good one as it makes reference easy.” 
| EE Lal Chand, M. A., Vakil, High Oourt, Allahabad and 
baud оше! Court, Lahore.—“I have looked through the book 
m а а handy work, well arranged and containing much useful 
dite ron in a small compass. I hope the book will command an 
®nsive sale which it deserves.” 


To be had from = 


KISHEN CHAND SETH, 
; PUBLISHER, 
LAHORE: 
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Hat the matter in the right light, you | 
Н will see that we ате in a position to ф 


ido you good. ГЬ 1з not economy to 
{buy cheap shoes. Itis economy to 
į buy good shoes at cheap prices. 


IN THESE TIMES 
E of close economies, the old proverb 


APENNY SAVED IS A PENNY 
EARNED 


B has groa significance. ea 
? Gurt. Kangri 
| Ву using our shoes -which are т 
аб half the price of English shoes 
B you rea tho twofold advantage of 
g receiving gre£Üersrale at less cost 
Hand of shpporting dije industry of 
mM your country. 


| (ts шй 
- U her 


! Jhanda Sis 


© 


о e'c 


| Gents’ Best. Cawnpore Tan. or black 


| Gents’ Patent leather Oxford Shoes 25 


| <2- For Cricket, 


land Moonji Dar 
@ trated Catalogu$. 


E 


these & 


Papas { 
jubge;for ponrself :— | 
Gujranwala, 25-2-1900. 4 
GENTLEMEN, — Тһе pair of Tan Balmoral Boots й 
Snpplied by yon is, L ат glad to say, ан good ш 


“Бай, it not superior tc, Dawson’s, which I have y 
“hitherto been using. The leather and the gene- 4 
Н ral make is all that could be desired, апа | must $ 

| congratulate you on the success you have at- f 
Ñ tained во soon. 2 


Yours faithfu lly, ЕЕ 
JIWAN KISHEN, Pleader. pi 


Jamu, 13th Jannary 1900. x 


И Messrs, JHANDA бімен Овкког & Sons. 


DEAR SrRs,—I have much pleasure іп inform- 4 


H ing you that the Balmoral Boots have pleased % 
f ine very much, and are quite a success. оп the # 

Н Stony Ground of Jamu, 
j Engiish, 


They last better than Hj 
"Yours, ete., С. J, BURROW. E 


LAHORE, 19'h November 1899, $4 
SiRs,—I am so pleased with the two pairs of % 


H Boots that І am sending you another order. L Ẹ 
H must say your work is equal to that of other 6 
И firms that charge treble your prices. 


Yours faithfully. 
R.J. COLLETT WHITE, By 
Punjab Police. 


Вз. А, # 


leather Oxford Shoes ..Рег pair... 


H Gents’ Tan or black leather Gurgabis ... 


Do. do. Court Shoes with 


satin bows To = 


Й Gents’ Тап or black leather Balmoral 


Boots 


efits —Patertelather Gurgabis and 


ibe 1065 .. j oro TO 
| Gents sr lenther Balmoral Boots ... 


ents ITrrv-—vwiite"Canvas Shoes with 
or without caps aud straps, heels or no ; 
heels 5 2 .. 8 4g 


ennis, Football as й 
rting Gear, Cotton В 


well as other Sp 
es, send for Illus-$ 


Sons, 


* Victoria ” Works, Sialkot City. 


BY SPECIAL APPOINTMENT TO 


Н. E. The Commander-in-Chief 
in India, 


Н.Е. The Lieut -Governor of she 
Punjab, etc. : 


ipic M MET GI 
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